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LSA Associates, Inc.

When proposed development plans are available, the following
should be conducted:

'l]-

"2.

/

Conduct adequate cultural resources field studies and
record all discrete site locations on state-approved site
survey forms.

If necessary, conduct mechanical subsurface testing to
determine the extent and depth of any cultural resource
locations.

Stake all resource locations so that they can be
accurately mapped by professional surveys.

Revise specific site plans to avoid sites.
If avoidance is not possible, evaluate the significance of

each site and develop specific mitigation plans for each
significant resource.”

Use of resources is addressed on page V-7 of the EIR under "Significant

Irreversible Environmental Changes ..." An analysis of energy use has
been added in response to comment 38 in Thomas Reid Associates’
October 1, 1992 comment letter.
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State Clearinghouse Identification Number

CEQA Section 15086 requires the Lead Agency to conault with
and requeat commenta on DEIRa from atate Responaible and
Truatee agenciea when auch agenciea have juriasdiction by law
over resourcea affected by the project. In ordar to
facilitate thia requirement, CEQA Section 15205 requirea all
projecta to be submitted to the State Clearinghouae for
distribution to atate Truatee and Reaponaible Agenciesa.

When a document is aubmitted to the State Clearinghouae for
review an identification number ia iasmsued by the
Clearinghocuse for the document. The identification number
should be included on the title page of the document. The
DEIR does not include a State Clearinghouae Identification
Number. Thia may suggeat the document haa not been aubmitted
to the Clearinghouae or atate Reaponaible and/or Truatee
Agenciesa as reguired.

Recirculation of the DEIR

The DEIR releaaed for public review falls far amshort of being
adegquata under CEQA. Although the document ia voluminoua and
the information ia educatiocnal, it doea not directly relate
to impacta ahown to be asaociated with tha project and
nitigationa to offmet thoae impacta.

For example, the bioclogical resocurcea asection goea intc great
detail deacribing habitats and apeciea which may exiat in
those habitata onaite. It faila, however, to identify .
whether thoae apeciea do exiat on aite. The DEIR apeculate=s
aa to the exiatence of the apeciea onaite. Without knowladge
aof the exiatence and the extent of exiatence of protected
apeciesa onaite, it ia imposmaible to determine the adeguacy of
nitigation meaaurea propoaed.

The public and reviewing agenciea are at a distinct
diaadvantage in attempting to review the document. Little
that ia required to be included ia actually included.

Public Reacurcea Code 21092.1 regquirea the recirculation of
the DEIR when certain aituationa exiat.

When aignificant new information ia added to an
environmental i{mpact report after notice haa baen given
purauant to Section 21092 and conaultation haa occured
pursuant to Section 21104 and 211353, but prior te
certification, the public agency a&hall give notice again
pursuant to Sectien 21092, and conault again purauant to
Sectiona 21104 and 21153 before certifying the




environmental i{mpact report.

The inadequaciea inherent in thia DEIR muat be corrected.
The document auat then be recirculated for public and agency
review per Sectien 21092.1.

Project Description

CEQA Section 15378 defines the term "project™. **Project”’
aeana the whole of an action, which haa a potential for
resulting in a phyaical change in the environment, directly
or ultimately...(Section 15378¢a))." *“The term ‘Project’
refera to the activity which ia baing approved and which nay
be aubject to aaveral diacretiocnary approvala by governmental
agencien. The term ‘project’ doas not mean each aeparate
governsental approval' (Section 15378<;))- The project ia
not the approval itaelf, but that which ia being approved.

A precise project deacription ia eritical to the CEQA
Proceas. Without a complete and accurate project description
potantial adverae environmental impacta which may be
aascciated with the Project can be overloocked.

The project description provided in the DEIR ia inaufficient.
The Comments on Diablo Grande DEIR aubmitted by Mr. Eric
Parfrey, Senior Planner, San Joaquin County Planning and
Community Development Department, dated October 1, 1992, are
hereby incorporated by reference in their entirety inta thisa

document.

Adequacy of Biclogical Field Surveys

The overall propoased project aite (excluding Phaae 1) was
aurveaeyed on April 26 and 27, 1990. “The aurvey of the )
remainder of the praoject aite (averything except Phase 1] waa
a preliminary asasesament. The Qverall Site waa acceased
where pcasaible by four-wheel drive vehiclae, and general
information on vegetation typea, plant and wildlife apecies
obaerved, and the potential for habitatas and apaeciea of
apecial concern occurring on the aite were recorded. The
propocaed primary acceaa road area between Dal Puerta Canyan
Road and QOak Flat Road wasa not included in thia pPreliminary
survey but ia being surveyed in the apring of 1992." (Field
Surveys, page Iv-97, DEIR).

In two daya approximately 29,500 acrea were aurveyed. Aa the
DEIR atates thia "survey" waa merely a preliainary
aasesament. The aasesament wasa completed to obtain general
{inforamation pertaining to the biclogical reacurces on aite
and determine “the potential for habitata and apeciea of
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special concern" which could occur on aite (=mphaaia added).
Only portiona of the aite which could be eaaily acceased were
agaesaed. Survey methodologiea recommended by the U.S. Fian
and Wildlife Service and the Californaia Department of Fiah
and Game were not used..

A two day amaeaament of potential habitat on over 25,000
acres doea not gualify aa an adequate biological aurvey.

An adequate aurvey provides detailed apecific information
pertaining to the bioclogical resocurcea on the aite. An
adequate bioclogical aurvey would include apecific information
detailing the location and gquantity of all vegetation and
wildlife cccurring on the propoaed aite. An adequate aurvey
would include mapa ashowing locationa of apeciea and habitata
of apecial concern. An adequate aurvey would be conducted
uaing the aurvey methodologiea recommendad by the U.35. Fiah
and Wildlife Service and the California Departaent of Fiah
and Game for the apecies of concern.

An adequate aurvey ia critical to the environmental review
procesasa. “An EIR shall identify and focua aon the asignificant
anvironmental effecta of the propoaed project. Direct and
indirect aignificant effecta of the project on the
environment ahall be clearly identified and deacrlbed...The
diacuaaian ahould include relevant apecifics of the area, the
resaurcesas involved, phyaical changea, alterationa to
ecological ayatema..." (CEQA Section 15126(al)). "The
information contained in an EIR ahall include aummarized
technical data, mepa, plot plana, diagrams, and aimilar
relevant information aufficient to permit full asasesament of
significant environmental impacta by reviewing agenciea and
menmberas of the public."” (CEQA Section 1S5S147).

The information presented in Sectiaen D. aof the DEIR doea not
maet the requirementa of CEQA. Moat of the information
praesented in Section D. ia apeculative and conjactural.

Speciea of apecial concern which may occur on the propocaed
project aite are addressed on pagea IV-109 to IV-121. Eech
apecies liated includea a general deacription of the =mpecies
and its known range. An aasegament ia then made aa to the
potential for the apeciea occurring on the project aaite. The
assesasment doea not include an actual search of the aite for
the apeciea, merely the probabilitie=s of the apecies

occurring onaite.

Thia doea not meet the requirementa cf CEQA to clearly
identify and deacribe project impacta. The DEIR does not
identify and deacribe impacta, it deacribea potential impacta
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and makam no effort Lo evaluate whether the impact will
actually occur.

Thia approach alao makes it impoamible to Propoae mitigation
R@eaaurea for auch impacta i{n accordance with CEQA Section
13126¢c). Section 15126(e) requires mRitigation meamures to
be proposed ta offaet impacts which will reault from project
isplementation.. When addreasaing mitigationa in a DEIR
“"diacuaasion ahall 1deht1£y mRitigation meaauresa far each
aignificant effect identified in the EIR.' (CEQA Section
13126(e)). When ne aignificant effectsa are identified in the
DEIR apecific mitigation measuresa cannot be developed.

The information presented in thia section of the DEIR ia more
retlective of information which ahould have been included in
the Initial Study of the project. The Initial Study ia used
ta identify potantial impacta. Gnce a potential impact haa
been identified surveya, studies, or other meana of obtaining
quantifiable, gualifiable information are conducted to
determine the actuality of the impact. When the dagree of
impact ia determined the level of mitigation needad to

aftfaat the impact can be ascertained.

Biclogical Resourcs Mitigestion Measures

Varioua of the mitigation measures call for aurveya and plana
to be developed aubhsequent to Project approval. Thia ia
inappropriate and defeata the intent of CEQA. The basaice-
intent of CEQA ia to discloae to the public and tao deciaion-,
makers the impacts which will occur if the project ia )
appraved aa proposed (Section 15002cad (1)),

Several Appellate Court deciaiona have upheld the
Tequirementa of CEQA to identify gpecifically impacta which
may be associated with the project prior to project approval.
In Sundatrom v. County of Mendocino (lat Diat. 1988) 202
Cal.App.3d 296 (248 Cal.Rptr. 3521 the Court ruled the county
violated CEQA by 8ppraving the project on the condition that
mitigacion measures be develaped and implemented at a later
date. The Court found thia approach to approving projecta to
be in contradiction teo what is required to be diaclosed to
the public prior to Project approval.

The DEIR calla for aitigation maaasures (biclogical aurveys)
to be conducted after Project appraoval. No comprehenaive
biological aurvey haa been conducted for the proposed aite
@even though threatened and endangered apeciea are believed to
QCcur on aite,

Since no comprehensive furvey haa been completed it ia
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unknown if other mitigation meaaurea proposed for bioclogical
rescurces will be effective at reducing impacta ta levela of
inmignificance. There ia no evidence in the record to verify
propoaed aitigation meaauresa will indeed mitigate the adversae
impacta to levela of inaignificance.

Thia ia aof particular importance aa the project includea a
apecific plan. Once a apecific plan has been adopted, no
further CEQA work ia reguired unleaa new information which
waa not known and could not have been known comem to light or
the praject applicant changes the project aignificantly froa
what was approved in the apecific plan. If the project
proceeda aa proposed it ia very poaaible there will be no
further CEQA review of thia praoject.

The Introduction, page II-2, identifiea thia DEIR aa being a
‘‘program-level' analyaias of the Specific Plan and Phaase 1. A
program EIR, aa outlined in CEQA Section 15168(c) (2), "can
approve the [(later] activity as being within the acope of the
project covered by the program EIR, and na new environaental
document would be required' if the agency finda that the
later activity would have no new impacta per Section 15162.
Thia would have the same effect as the exemption for projecta
conaistent with Specific Plana; no further CEQA would be
required..

Consultation with U.S. Fish and Wildlife Service

Very little mentiaon ia made of the federal Endangered Species .

Act or the role of the U.S. Fiah and Wildlife Service in
permitting “takea" of federally listed threatened and
endangered apeciea. CEQA Section 15086(a)(3) requiresa the
Lead Agency to subait the DEIR to "lelther atate, faderal,
and local agencies which exerciae authority over resaurcesa
which may be affected by the project*. The Laad Agency ia
required to submit the DEIR to the U.S. Fiah and Wildlife
Service, the U:S. Army Corpa of Engineera, and any other
federal agenciea which exercise authority over the project.
Thia conasultation ia to take place during the noticed public
review procesa. It would appear thia consultation haa not
occurred due to the lack of information cited or included in
the DEIR.

Cultural Rescurcss

CEQA, Appendix K, provides guidance for evaluating and
mitigating projecta which have archasclogical iapacta.
Appendix K ia incorporated by reference in ita entirety into
thias reapconse.

(pauo)) ©
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Sectiaon VII of Appendix K placea limits on mitigationa which
nay be impoaed to cffaet impacts to archaeclogical rascourcea.

A.'

If it ia not feaaible to reviae the Pproject to avoid an -
important archaeological reaqurce, the Lead Agency saheall
require the project applicant to guarantea ta pay one
half of the coat of mitigating the aignificant effect Qf
the project on imporcantc archaeological reacurcea,

l.

In.daternining the payment to be required from the
applicant, the Lead Agency ahell conaider the in-
kind value aof Project deaign or expenditures
intended to permit any or all important
archaeclogical resocurcea or California Native
American Culturally aignificant altes to be
undiaturbed or Preserved in place.

a. Conaideration af in-kind velues doesa nat
Tequire a dollar for dollar met-off againat
the payment by the project applicanc.

b. In deeciding on an appropriate amet-off, the
Lead Agency ahall Conaider auch factora ax
whether the—project.design of'expenditures.
would pravide ather benefita to the applicant
and whether the deaign or expenditures
reguired apecial changea in the Project plana.

When it decidea to carry out or approve the
project, the Laad Agency ahall, if hnecessgary,
reduce the mitigation meaaurea apecified in the EIR
to thase which can be funded with?

a, The money guaranteed by the Broject applicant,
and

b.  Money voluntarily guaranteed by any other
Paraon or persacna for the mitigation.

In order to allow time £0r intereated persacna tao
provide a valuntary funding guarantee, the Lead
Agency ahall not decide to carry out or approve a
Project having a aignificant effect on important
archaeclogical reacurces until 60 daya after
Completing the final EIR on the project.

In no event ahall the Lead Agency require the
applicant to Pay agore for mitigation within the
aite of the project than the following amounta:

12
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a. One half of one percent of the projected coat
ocf the project, 1f the project i1a a commercial
Qr 1i1nduatrial project.

b. Three fourtha af aone percent of the projected
coat of the project for a houaing project
conalating of ona unit.

c. If a houaing project conaiata of more than one
unit, three fourtha af one percent af the
projected coat of the first unit plua the aum
of the following:

(1) S200 per unit for any of the next 99
unita,

(ii) 8150 per unit for any of the next 400
unitsa,

(11138100 per unit for unita in excesa of S00.

This information ia miasing from the DEIR. No guarantee, asa
required, is included in the Propoaed witigationa pertaining
to payment of the mitigatiaon aa outlined in the asecrtion.

The DEIR identifiea Locua 7 aa containing human burial

groundsa.

Section VIII of Appendix K addreases how projecta

must be handled when human remaina, not in a dedicated
Cematary, are diascovered on aite.

A-

In the event of dizcaovery or recognition of any human
remains in any location other than a dedicated cemetery,
there ahall be no further excavation ar disturbance af
the aite or any nearby area reaacnably auapectad to
overlie adjacent human remaina until:

1.

The .coroner of the county in which the remaina are
diacovered haza been informed and haa determined
that no inveatigation of the cauae of death ia
required, and

If remaina are of Native American origin,

a. The deacendanta from the deceaaed Native
Americans have made a recommendation to the
landowner or the peraon reaponaible for the
excavation work, f£or meana of treating ar
diapoaing of, with appropriate dignity, the
human remaina and any asaociated grave gooda
aa provided in Public Reacurces Code Section

Luu)) N



S5097.98, or

b. The Native American Heritage Commisaion was
unable to identify a&a deacendant or the
deacendant failed to make a recommendation
within 24 houra after being notified by the
cammiaaion.

- Where the following conditicns occur, the landowner or

hia authorized representative ahall rebury the Native
American human remaina and asaociated grave goocds with
appropriate dignity on the propearty in a location not
subject to further aubaurfesce diaturbance.

1. The Native American Heritage Commiasion ia unable
to identify a deacendanc:

2. The deacandant jidentified failsa tao make a
recommendation: or

3. The landowner or hia authorized representative
rejecta the recommendation of the descendant, and
the mediation by the Native American Heritage
Cammiasion faila to pravide asagurea acceptaole tao
the landowner.

I£f the human remaina are diacovered before the Lead
Agency haa finishad the CEQA pProceas, the Laad Agency

ahall work with the Native American Heritage Commisaion.

and the applicant to develop an agreeaent for treating
or diaposing, with appropriate dignity, of the human
remaina and any aasocciated grave gooda. Action
implementing auch an agreement ia axempt from:

1. The general prohibition of diainterring,
diaturbing, or removing human remeins from any
. location other than a dedicated cemetery (Health
and Sefety Code Section 7050.5).

2. The requirementa of CEQA and tha Coaatal Act.

Appendix K clearly apells ocut the requairementa of the Lead
Agency when archaeclogical artifacta and/or Native Amearican
human remaina are diacovered on a pPropocaed project s2ite,
Those requirementa have not bwen met in thia DEIR.
Additionally, Section VII(B)(3) af Appendix K expreaaly
prohibita a mitigation plan from vioclating any lawa
protecting American Indian cemeteriea.

.wu =k



— e e g
W = O N0 0N AU AW

—
\A

o e
O 00 SN

BN SIS}
N = O

NECEENN
QU W g

[SYRUARY R UL VI VR S TS Y 10
U i W o= S\ 00

36
37
38
39
40
41
42
43
44
45
46
47
48

LSA Associates, Inc.

RESPONSES TO PATTY HOBBS, ENVIRONMENTAL CONSULTING OCTOBER 15, 1992
COMMENT LETTER

1.

The EIR's SCH# was inadvertently omitted from the title page. Itis
SCH# 91032066. The EIR was submitted to the State Clearinghouse
for distribution to responsible and trustee agencies on September 4,
1992. See the Governor's Office of Planning and Research October 19,
1992 comment letrer.

See U.S. Fish and Wildlife Service comment letter, responses 1, and 2.
The EIR describes sensitive species which potentially could be found
on the project site and identifies those which have been found as a
result of field surveys conducted to date. Additional surveys are
recommended for species that were not detectable at the time of the
initial surveys. These species are ones largely restricted to specialized
habitats such as rock outcrops or stream channels which are not
proposed for development. Project impacts to such species would not
be direct habitat removal and mirigation would occur through the
measures included in the proposed management plans.

Comment noted. The County Board of Supervisors would be
responsible for determining if changes in the EIR resulting from
responses to comments are substantial and require EIR recirculation.

The commenter's opinion is noted. The County considers the EIR
project description to he adequate per CEQA requirements. Refer to
response to comment 1 of the Merced County Planning Department
October 15. 1992 comment letter for a revised Introduction chapter to
the EIR.

Should the commenter desire greater detail of information regarding
the Specific Plan. copies of the Plan are available for review at the
County Department of Planning and Community Development office
in Modesto.

See U.S. Fish and Wildlife Service comment letter, responses 1, and 2.

Because of the time frame for development of the Phase 2-4 areas,
more extensive surveys of biological resources will be done prior to
consideration of specific development plans for these four areas.

See U.S. Fish and Wildlife Service comment lerrer, responses 1, and 2.

The commenter’s opinion is noted. The EIR includes extensive lists of
mitigation measures: additional measures have been incorporated in
response to comments on the EIR. See the Mitigation Monitoring
Program for a compilation of all mitigation measures.

06/15,93(PSTC202:COMMENTS) 244
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Evaluatien of and Response to Comments

CEQA Section 15088 deacribea how reaponaea to DEIRa must be
analyzed and addreased.

(a)

(b)

The Lead Agency shall evaluate commenta on
environmental iaauea received from peraana wha
reviewed the draft EIR and ahall Prepare a written
reaponaa. The Laad Agency shall reapond to
commrenta received during the noticed comment period
and any extenaiana and may reapond to late
commenta.

The written reaponae shall deacribe the diapoaition
of significant environmental -iasuea rajiaed (e.g.,
reviaiona to the propoaed project to mitigate
anticipataed impacta or objectionsa). In particular,
the major environmental iasuesa raised when the Lead
Agency’a poaition ia at variance with ’
recommendationa and objectiona raiaed in the
commenta must be addressed in detail giving reaaonsa
why apecific commentsa and auggeationa were not
accepted. There muat be good faith, reasocned
analyaia in reapcnae. Concluaory statementa
unsuppaorted by factual infarmation will not

suffice.

13
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10.

11.

12.

LSA Associates, Inc.

Comment noted. The surveys and plans called for as mitigation in this
EIR are associated with implementation of the project, not with the
identification of impacts, with the exception of additional sensitive
plant, reptile, and amphibian surveys, which have been performed and
are incorporated in this FEIR.

Biological surveys for the Phase 1 development area were conducted
and, as described in the previous comment, additional studies have
been carried out. The remaining portions of the ranch have only been
subject to reconnaissance-level surveys and will require more detailed
biological surveys prior to consideration of development plans.

As described in the text of the EIR (page V-1), several of these impacts
are significant and unavoidable and mitigation measures will not
reduce them to insignificant levels. See also response to comment 2
of the Sierra Club Qctober 14. 1992 comment letter.

The Introduction chapter of the EIR has been revised to more clearly
demail the level of future environmental review to be required (see
response to comment 1 of the Merced County Planning Department
October 15, 1992 comment letter.) The applicant has agreed to waive
its rights under CEQA Section 151658(c)(2) and will prepare
subsequent CEQA documentation for later phases.

Refer to response to comments Ga, 6b, and 13 of the U.S. Fish and
Wildlife Service Qctober 16, 1992 comment letter. The EIR was
circulated to the U.S. Fish and Wildlife Service, U.S. Army Corps of
Engineers. and other federal, state. and local agencies.

The commenter's concerns regarding the process of funding mitigation.
of cultural resources as outlined in Appendix K of CEQA are noted.
They are not relevant at this point in time. Mitigation is only an issue
for cultural resources after it has been demonstrated that the resources
will be either directly or indirectly impacted by the development, and
evaluation of the resources has demonstrated that they are "significant”
and therefore worthy of mitigation. No final, detailed mitigation, and
_therefore no caps on expenditures for that mitigation can be developed
prior to the evaluation of the significance of those resources in danger
of being impacted. The requirements for that mitigation are set forth
in the Mitigation Monitoring Program. See also response to comment
12 of the Normoyle and Newman October 19, 1992 comment letter.

The comments concerning the handling of Native American remains are
correct. This process has not been followed to date because the
remains discovered during the field inspection were isolated finds,
probably dragged from burial locations by burrowing animals. The
Native American Heritage Commission should be contacted early in the
process to discuss with them who they recommend to act as Most
Likely Descendant for the Diablo Grande area, so that the project

06/15/93 (PSTC202 COMMENTY) 245
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LSA Associates, Ine.

Sponsors-and the archaeologists retained to work on the project can
come to agreement abour handling of the remains before they are
accidentally discovered. Such an agreement with the Most Likely
Descendant or the leritage Commission (in the absence of an
interested Descendant) would save much time; it should be noted thar
there already is some site development occurring in the form of test
vineyards and a rurf farm.

Comment noted:

06/15/93(P\STC202:COMMENTS,) 246



Mr. Bob Kachel
October 19, 1992
Page 2

"’Open space’ or 'open area’ means any space or area characterized by great natural
scenic beauty or whose existing openness, natural condition, or present state of use, if
retained, would enhance the present or potential value of abutting or surrounding urban
development, or would maintain or enhance the conservation of narural or scenic
resources.”

On the basis of this definition, Diablo Grande contains no true "Open Space” resources for the
following reasons:

1. The Oak Flat Ranch is 7 miles from the nearest public highway, 6 miles from the
nearest paved road and 10 miles from the nearest town. At complete. buildout of
the Diablo Grande project, the Open Space views, uses and characteristics of the
Coast Range foothills in the Central Valley, and Stanislaus County in partdcular,
will be virtually unchanged;

2. There is no abutting or surrounding urban development which would be affected
by the construction of Diablo Grande; and

3 The Diablo Grande site now offers no scenic resources to the public whatsoever
in that it is now a ranch which is closed to the public and practically inaccessible
due to its distance from paved roads.

Secondly, even if some of Oak Flat Ranch is deemed "Open Space”, the development of
Diablo Grande will not result in a sigmificant adverse impact on the Open Space resources of
Stanislaus County. The County now contains approximately 894,000 acres of undeveloped land
lying outside of the cities existing spheres of influence. Applying the same liberal definition of
"Open Space” which would include Oak Flat Ranch, most if not all, of this 894,000 acres would
be considered "Open Space.” At project buildout roughly 12,000 acres will be converted to urban
uses. On this basis, the Diablo Grande project will be affecting one percent (1%) of the County’s
open space resources, and that 1% is well beyond public view, closed to public access, and
practically inaccessible to the public.

Thirdly, Diablo Grande is creating over 18,000 acres of Open Space areas within the
Diablo Grande project in golf courses, conservation areas, parks, vineyards and greenbelts
adjacent to urban development which will enhance the value of that urban development. As
water is delivered to the parched landscape, the scenic beauty of creekways, valleys and slopes
throughout the ranch will be greatly enhanced. Indeed, the Diablo Grande project will add
qualitatively and quantitatively to this County’s Open Space inventory.
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LAW OFFICES OF
NORMOYLE & NEWMAN

1700 STANDIFORD AVENUE - SUTTE A-340
MODESTO, CALIFORNIA 95350
TELEPHONE (209) 521-9521 TELECOPIER (209) 5214968
MICHAEL C NORMOYLE . PATRICK M. McGRATH
RUSSELL A, NEWMAN DAVID Q. ROMANO, P.E,
ERNEST M. SPOKES. JR. Land Use Analynse

October 19, 1992

HAND-DELIVERED
Mr. Robert Kachel, Senior Planner
Stanislaus County Department

of Planning and Community Development Y
1100 "H" Su-cct @E@ &RWE@

Modesto, CA 95354
OCT 19 1992

STANISLAUS CQUNTY
PLANNING COMMISSIQN

Re: Comments to Diablo Grande Draft EIR
Dear Bob:
Thank you for the opportunity to respond to the Diablo Grande Draft EIR. The following

is our response on behalf of Diablo Grande.

1. DISTINGUISHING OVERALL IMPACTS FROM PHASE I IMPACTS IN THE
SUMMARY:

The FEIR should identify whether each potential impact and mitigation measure in the
mitigation summary is an Overall development impact or mitigation (O), a Phase 1 impact or
mitigation (P), or both (O,P). This would aid in the implementation of the Mitigation Monitoring
Program. .

2. OPEN SPACE:

This comment pertains to the third potential impact and mitigation measure on Page
IO-1. With regard to the potential impact, Diablo Grande disagrees that the loss of open space
is significant and unavoidable. First, we question the conclusion that this private cattle ranch
should even be considered open space. Section 50580 of the Government Code defines open
space as follows:
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Mr. Bob Kachel
October 19, 1992
Page 3

The existing mitigation measure is infeasible. This mitigation measure will put land under
a restriction, which will then be constandy revised as the Estate Lots are developed. The County
Board of Supervisors, through its police power, and land use authority, has the ability to achieve
the same mitigarion as that which is now proposed. The Board must continue to maintain the
authority over future land use decisions. Future land use revisions may only occur , if they
further the Goals and Policies of the county’s General Plan. The following mitigation measure
would reduce this impact to a level of insignificance:

"To ensure that proposed Conservation Areas remain open space, the Conservation Areas
will be zoned "Agriculture”, as set forth in the Stanislans County Zoning Ordinance as
modified by the Diablo Grande Specific Plan. No uses shall be permitted in the
Conservation Areas, not in keeping with that Agricultural zoning, as amended, in the
Specific Plan. If uses not permitted by the Agricultural zoning are requested, a rezoning
of the property, or amendment 10 the Specific Plan, shall be requested and shall be subject
to environmental review pursuant to the California Environmental Quality Act (CEQA)."

The proposed mitigation measure allows for protection of the Conservation Areas, but also
allows for flexibility in the long-term use and monitoring of the Conservation Areas. It allows
the Board of Supervisors flexibility in establishing a mechanism for regulating land use in the
Conservation Areas, and will allow the issue of open space uses and areas to be revisited in the
future by the Board, subject 10 environmental review if, at a time in the future, an amendment
to, or revision of, the Agricultural zoning is appropriate, reasonable, and furthers the County
General Plan Goals and Policies.

3. SEISMICITY:

This comment pertains to the fifth mitigation measure on Page 0-6. As worded at
this tirne, the first sentence of this measurc states that:

wAll interior fixtures, utiliies, and furnishings shall be securely attached to the walls,
floors, or ceilings to reduce the risk of damage or injury from falling objects.”

If construed literally, this midgation measure requires all residences to securely fasten
dining room chairs and tables, couches, beds, televisions, stereos and other home furnishings 10
the floor. The method of attachment (e.g. bolts, nails, or glue) is unclear. Such a task is
unnecessary and impossible to successfully implement. Will the placement of furnishings within
homes, offices and other facilities be allowed only upon issuance of a permit by the County 0
assure compliance with the fastening rule? Must homeowners, business owners or hotel Operators
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"All interior fixtures and utilities in public places shall be securely attached to reduce the
risk of damage or injury from falling objects. These attachments shall be made in
compliance with all State and local building codes."

4. SOILS:

This comment pertains to the first mitigation measure on page II-8. It should be
revised to read as follows:

"Where corrosive soils pose a threat, underground utilities, and subsurface steel

and. cement structures shall be protected either through the provision of a buffer
zone or trench filled with non-corrosive material such as gravel or neutral soil, or
the encasement or lining of the underground project improvements."

This revised wording will clarify that these additional measures and/or improvements are only
required in areas where corrosive soils actually pose a threat 1o the improvements.

- 5. WILDLIFE:
This comment pertains to the first potential impact on Page IT-12. It states:

"The project could result in the loss of up to 50 percent of the habitat present in
the site.(S)"

We must take exception to the determination that this impact is significant and
unavoidable. Although Diablo Grande will remove some habitat, the vast non-developed areas
within the project will be greatly enhanced in their wildlife supporting abilities. Proper
management coupled with the introduction of stable, good water in arid areas such as the
California Coastal Mountains will more than double wildlife habitat productivity (Dr. Steven W.

(puny) &
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Carothers, PhD. Zoology, M.S. Biclogy). This is precisely what Diablo Grande proposes to do,
yet the habitat enhancing probabilities of this project are consistently ignored. In fact, the
creation of Conservation Areas, greenbelts, and wildlife corridor on the Ranch combined with
the introduction of water to the streams and creekways will positively impact habitat productvity.
This reality, coupled with the 31 Overall Site and 16 Phase 1 area mitigation measures will
reduce this impact to less than significant.

6. ESTATE LOTS:

This comment pertains to the first potential impact and associated mitigation
measures on Page I1-13. It states:

“Estate lot development would significanty affect wildlife use of major poxﬁons of the
site, present barriers to wildlife movement, and disturb larger wildlife species. (S)"

These lots by themselves do not create a significant unmitigable impact. The potental
impact on page II-12 is all that needs to be stated regarding the overall impact of the Diablo
Grande Specific Plan on wildlife:

The following measures, as guidelines, will aid in the reductdon of the impacts of Estate
Lots on the Conservation Areas: :

"12. The following guidelines are intended to reduce the impacts of the development
of up to 100 proposed estate lots on Vegetation and Wildlife. These guidelines
are specifically designed for, and apply only to, the estate lots proposed in the
Conservation Areas.

a No more than 0.5 acre (excluding driveways and parking areas) shall be
developed with structures or impervious surfaces on any estate lot.

b. The undeveloped portions of any estate lot shall be fenced from the
developed portion or dog runs established in the developed part of the lot

in such a manner as to prevent dogs from accessing the undeveloped
area.

c. Landscaping shall not exceed one acre on any estate lot.

d. No houses shall be constructed within the designated wildlife corridors.

’ (paun)y) O
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Estate lots shall be in clusters of three or more where possible, and use a
common driveway.

An attempt should be made to minimize the number of remote Iots
constructed in the Conservation Areas. Wherever possible, driveways to
remote lots should service more than one parcel. Any driveways which
will be required to cross wildlife corridors will be subject to environmental
review as part of the Site Plan Review process for the sake of determinin g
the most environmentally sensidve location. Discrete signing shall be
posted at either end of the wildlife corridor which states "Wildlife Crossing
10 mph". Under no circumstances shall greater than 50% of the estate lots
allowed/required to have roadways crossing wildlife corridors.

Estate lots may be subdivided only upon a finding of the County Planning
Commission that, based on a CEQA review, such subdivision could
constitute an environmentally superior alternative to not permitting the
subdivision. This may require a cumulative impact analysis involving all
100 potential estate lots. In no case shall the total number of estate lots
exceed 100 lots after subdivision.

All estate lots will be subject to Site Plan, Architectural and Environmental
Review. The purpose of this review will be to make certain that visual
impacts on the balance of the Diablo Grande project will be minimized.

Prior to development of each estate lot, a biotic resource survey shall be
conducted of the lot to determine if there are significant biological
resources present. If such resources are found, any development shall be
designed to avoid affecting the resource to the satisfaction of the County
Planning Department.

Oak tree removal on estate lots shall wherever possible amount 10 less than
five percent of the existing oak trees. If greater than five percent of the

(pyeay) ~
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7. STREAM CROSSINGS:

This comment pertains to the fourth mitigation measure on page II-15. It needs to
be revised to be consistent with the third mitigation measure on page II-14. The stream crossings
are subject to review by:

U.S. Fish and Wildlife Service;

California Department of Fish and Game;
Army Corps of Engineers; and

Stanislaus County Department of Public Works.

poop

There is no need for the mitigation measure to be overly restrictive regarding the type of
crossing to be employed. Flexibility in design is imperative. The third mitigation measure on
page II-14 states the installation of gither bridges or box culverts was acceptable mitigation. We
request that the mitigation measure on page II-15 be revised to state that either bridges or box
culverts are appropriate. In fact, Diablo Grande would like the flexibility to install arch pipe or
other type of improvement, subject to the review and approval of the previously mentoned
agencies.

8. KIT FOX:

This comment pertains to the first mitigation measure on pages I1-16 & II-18. Since
the San Joaquin kit fox is protected under the Endangered Species Act, the responsibility for
mitigating the impacts on the kit fox lies with the U.S. Fish and Wildlife Service. To more
accurately reflect the roles of agencies with jurisdiction on this issue, the mitigation measure now
proposed should be revised to read as follows: :

"Based upon consultaion with the U.S. Fish and Wildlife Service and the
California Department of Fish and Game, the following should be considered the
maximum acceptable mitigation to be implemented as part of the access road
design within the- mapped kit fox range:

a Four foot by Six foot undercrossings at approximately 1/4 mile intervals;
and
b. Hog-wire fencing with a mesh size of approximately six inches by eight

inches, topped with three strands of barbed wire, on both sides of the
roadway."
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9. GROUND SQUIRRELS:

This comment pertains to the first mitigation measure on page II-19. It needs some
clarification. It is not practical to prohibit ground squirre] poisoning in all portions of the
Conservation Areas. The possibility of estate lots and other uses consistent with the proposed
open space use of the Conservation Areas may necessitate the use of some poisons for ground
squirrels. Examples of some uses which could require the use of poisons would be:

a. Estate Lot homesites;
b. Game preserves; and
c. Limited cattle grazing.

A more appropriate mitigation measure would be as follows:

"Ground squirre] habitat should be-retained, where possible, in Conservation Areas. Use
of poisons shall be limited to those poisons that are of low risk to non-target species.
Any poisoning of squirrels in Conservation Areas beyond the immediate site of an estate
lot shall be submitted to the Planning Department with a Conservation or Game
management plan, and approved by Planning and the Agricultural Commissioner prior to
application of the poisons."

10. PRAIRIE FALCON:

This comment pertains to the second impact and mitigation measure set forth on
Page II-19 and Mitigation Measure No. 47 on Page IV-133. The mitigation measure
incorrectly states there is an active prairie falcon nest within the rock outcrop present in Indian
Rock Park. Pursuant o a request by LSA in 1990, careful and constant observation of this area
has beerr ongoing for over two years (Stan Duck, Field Coordinator). There has been no prairie
falcon use of this rock outcrop for over two (2) years. The last documented sighting of the use
of this area by the prairie falcon was in the spring of 1990. The inclusion of the rock outcrops
within wildlife corridors as recommended below, will be adequate mitigation. Therefore, we
recommend the following to replace the second mitigation measure on Page 1I-19:

1
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This mitigation measure balances development plans and prairic falcon protection, in an objective
and workable manner, and will reduce the impact on the abandoned prairie falcon nest to less
than significant. Therefore, we believe that Mitigadon Measure No. 47 for the Phase 1 area
should be deleted and Mitdgation Measure No. 31 on Page IV-131 be substtuted in its place.
This mitigation measure states that:

"Cliff-forming rock outcrops shall be included in project open space areas. Keep trail
systems away from these outcrops. Trail distances shall be established through
consultation with raptor specialists with DFG and USFWS. Rock outcrops or cliffs which
contain active raptor nests shall be off-limits to human use during the nesting season

(March through August).”

This mitigation measure will protect all the cliff-forming rock outcrops and in conjunction with,
the mitigation proposed in the mitigation summary, will also protect the area containing. the
abandoned prairie falcon nest, and will reduce the level of development impacts on this resource
to levels less than significant.

11. CULTURAL RESOURCES:

This comment pertains to the mitigation measures set forth at the end of Page o-19
and at the beginning of Page II-20 regarding cultural resources. First, these mitigations are
confusing because mitigations for the overall site and mitigation for the Phase 1 area are not
distinguished. Since a detailed evaluation of the Phase 1 area was performed, there is no reason
for additional studies to be recommended or undertaken within the Phase 1 area. Future studies
are- appropriate for the balance of the project, where detailed investigatons have not been
performed.

In fact, the mitigation measures set forth on pages IV-162 & 163 in the Cultural
Resources section of the document set forth that the only required mitigation needed as part of
the Phase 1 development relates to Locus 7 in the Indian Rocks Park area, and Locus 9H, the
Oak Flats Ranch. The mitigation measures set forth in the mitigation summary need to be
specific regarding future studies in future development areas, or set forth the specific mitigation
measures proposed in the text for the Phase 1 area.

Second, we believe that the mitigation summary is inconsistent with the mitigation
measures proposed in the cultural resources section of the document, which in turn is inconsistent
with the text in the cultural resources section. We recommend the following language be

-
-t

(pave))

12



Mr. Bob Kachel
October 19, 1992
Page 10

substituted for the existing mitigation summary to resolve both the clarity and consistency

concems:

"POTENTIAL IMPACT

Direct impacts from grading, excavation,
trenching, etc., may impact cultural and
historic resources in future phases of
development. (SM)

The following cultural resources have
been identified within the Phase T
development area.

Historic Resources:

- Locus 9H
- Locus 10H/11H/12H
- Locus 18H

Prehistoric Resources:

- Locus 7

- Locus 13
- Locus 14
- Locus 15

Direct and secondary impacts may occur

to these resources due to the development
of the Phase 1 area. (SM)

12. WATER:

MITIGATION MEASURES

Prior to approval of future phases of development,
and prclinﬁnary.dcvclopmcnt plans, a complete

evaluation of resources within each development area
shall be undertaken and mitigation measures set forth.

Locus 9H:

All standing historic structures shall be preserved.
If removal is necessary, treatment shall be ag
recommended by an architectural historian,

Locus 7:
Locus 7 shall be preserved as set forth in mitigation
measure no. 7 on Page I'V-162 & 163.

Loci 10H/11H/12H, 18H, 13. 14 & 15: :
Final development plans shall precisely locate these
loci, if within 300 feet of any proposed development.
These plans shall be reviewed by the Planning
Department to determine if any direct or secondary
impacts to these resources are likely to occur.

If so, an architectural historian, in the case of
historic loci, or a archaeologist, in the case of
prehistoric loci shall be consulted, recommendations
for protection and/or relocation of these resources
shall be made and implemented. Efforts sha] be
made to avoid these resources if at aj] possible."”

This comment pertains to the Public Services and Utilities mitigation measures

relating to water on Pages I1-20 & 21.
separate analyses have been performed reg

We believe some clarification is appropriate. Two
arding the water supply for the Diablo Grande project.

=Y
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The first relates to the "Overall Water Supply”, and the potential impact and mitigation measure
set forth at the end of Page II-20 are acceptable. The second analysis relates to the "Well Sites",
and their ability to service the initial five-year buildout of the project.

We would offer that the three mitigation measures on Page II-21 relate directly to the
"Well Sites", their use for the initial five years of project construction, and the associated impacts
on surrounding properties and the aquifer. In keeping with the text on Pages IV-164 through
179, and the fact that, with mitigation, the impact of the five-year buildout using the Well Sites
for water supply is less than significant, we would request that the following potential impact
statement be set forth in the mitigatdon summary preceding the three mitigation measures on Page
I-21:

"Well Sites on the valley floor will be used to provide water for up to 1200 Acre-Feet of
water per year, but could impact the aquifer lying beneath property in the area.(SM)"

13. ENERGY USAGE:

This comment pertains to the first mitigation measure on Page II-24. It is unrealistc.
A conservative reading of this mitigation measure would require all structures within the
development to have the wall with the majority of the windows north facing. We believe the
intent of this mitigation measure is that all strucrures incorporate energy efficient design
standards, such as compliance with Title 24 of the California Administrative Code, which is
mandatory. On this basis, we recommend the language "Residences shall be positioned to reduce
energy use" be deleted and the following language be substituted in its place: "Residences shall
incorporate energy efficient design standards in compliance with State and local standards.” .

14. VISUAL QUALITY:

This comment pertains to the second potential impact on Page I1-24. We recognize
there will be a change in the visual characteristics of the area as Diablo Grande develops, but we
disagree this is an impact which is adverse and we disagree that it will affect the existing visual
inventories of any residents of Stanislaus County. Those who purchase homes in Diablo Grande,
or come 1o visit, will know specifically what to expect with regard to the visual character of the
development, and they will not be disappointed. It will offer a blend of recreational, residential,
agricultural, commercial and open space uses rich in visual appeal.

-
[A]
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15. IMPACTS TO COUNTY RANGELAND AND AG ECONOMY:

This Comment pertains to the impacts of this project on the County’s rangeland
resources on Page I'V-26 (1-15) for the Phase 1 area, and Page IV.31 (35-45) for the Overall
site. First, we recommend removal of the second paragraph on Page IV-26, lines 10-15. This
discussion pertains to the Overall Site and does not belong in this section which discusses Phase
1 impacts. This concemn is exaggerated when the Overall Site discussion on Page IV-31, lines
35-45, are internally consistent. Page IV-26 states under the Phase | discussion, on line 10, that
the Overall site contains 22,000 acres of cattle grazing land. Line 38 on Page IV-31, the Overal]
Site discussion then states. that cartle ranching periodically exists on 23,600 acres. This
discrepancy needs to be cleared up, and the discussion of Phase 1 impacts and Overall Site
impacts needs to be discussed in the appropriate place.

It is also unclear in the DEIR whether-the 359,000 acres of "rangeland" includes only
rangeland with water available to it, or is limited to land which, like the project site, supports
only seasonal grazing because there is no water to Support year round grazing. There must be
a distinction between irrigated and non-irrigated land because the capacity, and consequent
agricultural values, of the two are quite different. If the 359,000 figure does not distinguish
rangeland without adequate water from rangeland with water, the impact assumptions in the
DEIR statistics are misleading. It follows that if the 359,000 figure is misleading, the 6.5 percent
figure based on that acreage is also misleading. .

- The "value" of the project site in relation to the estimated value of all Stanislaus County
Agricultural Production and the Livestock & Poultry and Poultry Products Production by using
the 1990 Table IV.A-A of the DEIR for the County-wide production volumes and the gross
annual leasehold value of the project site, is less than 0.2%. In an optimal year, the project site
will generate $900,000 in gross lease payments. During 1990, due to the persistent drought
conditions, the lease payments were approximately half that amount, or approximately $450,000.
Using these figures and the figures in Table IV.A-A, the following value ratios reflect the

relationship of the project site’s agricultural "value" to the total County agricultural economy:

16—
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Ag Value Ratio of Project Site to Livestock Poultry and Combined Agricultural
Economy of Stanisiaus County

1990 Optimal Year
Livestock & Poultry .08% .16%
and Livestock & Poultry
Products
Total County Ag Economy .04% .09%

These figures are very tiny fractions of the 6.5 percent figure used for the DEIR. It would take
the total elimination of cattle grazing on the project site plus ten sites of comparable size and
seasonal grazing characteristics to cause even a 1% reduction in Stanislaus County’s total annual
Agricultural Production. The gradual termination of seasonal grazing on the project site is an
insignificant impact to the County’s agricultural economy. :

In fact, the DEIR recognizes that this impact can be mitigated. Line 15 on Page IV-26
states that the loss of this rangeland for the Overall Site would be significant "if not midgated”.
Although the impact on rangeland and resources is insignificant based upon the previous
discussion, mitigation is also offered in the document for the preparation of plans to retain cattle
grazing, if feasible, on the balance of the site. Diablo Grande is in concurrence with this
mitigation measure, although we do not believe that it is required to mitigate any impact, and this
Jong-term mitigation measure, coupled with Diablo Grande’s minimal impact on this resource
leave no conclusion but that this impact is less than significant.

16. ANIMAL SERVICES OFFICER:

This Comment pertains to mitigation measure no. 11 on Page IV-127. It implies that
Diablo Grande has the ability to designate where the tax revenue generated by this project is
spent. It would be more appropriate for this mitigation measure to say that the Board shall
designate a portion of the tax revenue for this purpose, to a level of service to be determined by

the Board.

17. WATER:

This Comment pertains to mitigation measure no. 2 on Page IV-178. As worded, the
mitigation measure recommends that the monitoring wells be monitored on a daily basis. This

(paun)) &
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is an excessive and cumbersome measure, and should be revised to monitoring as determined by
the Stanislaus County Department of Environmental Resources, but not less than once per month.

18. NOISE;:

This Comment pertains to the mitigation measure beginning at line 37 on Page IV-
308, which recommends future acoustic studies. This mitigation measure no. 1 states that:

"As roadway widening and enlargement projects occur from this project and other
cumulative development, roadway noise levels would increase audibly over the next 20
years. The widening of roadways and other capacity improvements would, for the most
part, contribute to the worsening of the noise environment by promoting larger and faster
traffic flows. To alleviate noise impacts, the project applicant, together with all other new
developments which would generate new- traffic on the road system, should contribute a
share toward mitigating noise increases on adjacent insufficiently shielded sensitive
receptors. The exact impacts, mitigation, and applicable contributions would have 10 be
determined by acoustic smudy on a case-by-case basis at the time that roadway
improvements are proposed, and should be determined in future environmental review of
roadway improvement projects."

. This mitigation measure sets forth an unrealistc, open ended mitigation for an unknown
impact. It attempts to establish County Policy which is not appropriate in the DEIR. Diablo
Grande is responsible for mitigating its impacts, and its impacts alone. This mitigation measure
should be revised, at a2 minimum, to a recommendation to the County that they consider either
updating the Noise element in their general plan, or prepare a county-wide cumulative noise
analysis. As worded, the "mitigation measure" is not feasible as mandated by CEQA.

19. GEOLOGY, SEISMICITY AND SOILS:

This Comment pertains to Page V-1, lines 18-21. The DEIR here concludes the impact
of the Diablo Grande Specific Plan on Geology, Seismicity and Soils is significant and
unavoidable. This is confusing because these items are more objective in narure, when
considered against the more subjective items such as visual quality and open space. The only
supposed significant and unavoidable impact related to this issue, as determined by the DEIR,
is that because of the magnimde of the grading proposed, this impact must be significant.

=
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We take exception to this determination. This impact, can be mitigated to a level of
insignificance by the application of the twenty three (23) proposed mitigation measures. Mere
soil movement is not an absolute basis for a finding of significance. Upon completion of the
Diablo Grande project, Mountain ranges and ridgelines will stll be mountain ranges and
ridgelines, hills will stll be hills, valleys will stll be valleys, and streams will stll be streams.
The twenty three (23) mitigation measures proposed will serve o make certain that any grading
is done in the most environmentally sensitive way. We recommend this impact be revised to
"significant but mitigable.”

20. VEGETATION AND WILDLIFE:

VeI AL R A ————,——

This Comment pertains to Page V-1, lines 27-46. We dispute the conclusion the
impacts of the Diablo Grande project on Vegetation and Wildlife is significant and unavoidable.
Three issues of concern are discussed: the San Joaquin kit fox, the prairie falcon and other
raptors, and the loss of habitat. For reasons set forth in earlier discussion in these Comments,
the: impact is less than significant with project mitigation.

21. VISUAL QUALITY:

~ This Comment pertains to Page V-2, lines 13-19. For reasons sct forth in earlier
discussion in these Comments, the mitigation recommended in the DEIR will mitigate this impact
to a level of insignificance.

22. ALTERNATIVES:

This Comment pertains to Pages VI-1 through VI-21. The discussion appears adequate
in that it discusses three off-site alternatives, a no-project alternatve, a general plan buildout
alternative (by two methods), and a mitigated project alternative. We do not question the level
of alternatives analysis, but do question certain assumptions and staternents in the general plan
buildout and mitigated project alternative discussions.

With respect to the general plan buildout alternative, the analysis does not look at the
actual impacts of general plan buildout in a realistic way. A-standard general plan buildout of

the project site would incorporate the following:

(pawnd) B
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1. 184 fenced parcels of approximately 160 acres, thereby eliminating any wildlife
corridors;

2 Allowable construction of up to 368 residences;
3. Construction of up to 368 standard septic systems;

4, Continuous, unmonitored cartle grazing or farming, to the detriment of cultural
resources;

5. Unconrrolled revisions to vegetation as seen necessary by each property owner;
6. Uncontrolled building site locaton and architecture; and
7 An inefficient and uncontrolled traffic pattern throughout the project area.

A realistic general plan buildout alternative would create conditions which would cause
environmental impacts greater than those identified in the DEIR for the Diablo Grande project.

With respect to the "Mitigated Project Alternative" as defined on Page VI-9, we object
to the description of this alternative as the "mitigated" project alternative. In fact, the Diablo
Grande project with the mitigation proposed. in the DEIR is a "Mitigated Project Alternative."
Identifying the DEIR preparer’s Specific Plan Concept as the "mitigated" alternative implies the
Diablo Grande Specific Plan with proposed mitigation is not mitigated which is unfairly
misleading. In fact, from its inception, the Diablo Grande Specific Plan has integrated feasible
mitigation measures into the basic design of the project.

Finally, the mitigated project, as proposed, would not reduce any of the perceived
significant unavoidable impacts to significant but mitigable by its implementation. On what basis
then is it the "mitigated” alternarive?

Please forward these comments to the EIR consultant for incorporation into the Fina] EIR.
In our continuing review of the document, we may determine that additional comments are
appropriate, but would not expect them to be as long or detailed as those setr forth in this

i
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correspondence. If additional comments are made, they will be presented to you in a tmely
manner, in keeping with CEQA.

Again, thank you for your consideration in this marter, and we will be available to discuss
any of these items: with you if you feel it appropriate.

Very truly yours, ,
2 Tl )
Russell A. Newman ( (| L7

Signed in Attorney’s
Absence to- Avoid Delay

RAN/dz

cc: Mr. ArcHill
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RESPONSES TO NORMOYLE & NEWMAN OCTOBER 19, 1992 ¢ OMMENT LETTER

L

The suggested codes have been incorporated into the Mitigation
Monitoring Program.

The commenter’s opinion is noted. The EIR disagrees with the

commenter; the site contins significant open space which would be
lost with the development of the project.

26 on pages IV-129 through IV-130 of the EIR. Future development in
the open space areas would further degrade its value,

Mitigation measure 5 on Page 11-6 of the EIR is revised to read:

"All interior fixtures and utilities (i.e., water heaters) in public
places; and those huilr into homes by homebuilders, shall be

Comment noted. Mitigation measure 21, recommend on pages [V-67
and 1I-8 of the EIR is hereby revised o read as follows (in bold):

"Where corrosive soils pose a threat. underground and subsurface
steel and cement structures shall be protected ejther through the

provision of a buffer zone or trench filled with non-corrosive material .

such as gravel or neutral soil. or the encasement or lining of the
underground project improvements.”

Comment noted. The FIR is maintaining the issues as stated. The
cumulative |oss of approximately 14,000 acres of habitar for wildlife to
development is a significant and unavoidable impaét. The
enhancement of the riparian corridors and the planting of trees wil]
not provide habitat for most of the larger wildlife species and many
small mammal species which will be displaced by the project.

The commenter's opinion is noted. The estate lots could potentially
adversely affect the biological values of the Conservation Areas.

On page 11-14 of the EIR. mitigation measure 3 js changed to read as
follows:

"The EIR consultant recommends thar stream road crossings
over major streams (Salado. Crow, and Orestimba creeks) will
be made by construction of hridges. Road crossings of minor

06/15/93 (PSTC202.COMMENTS, 264



£3

O 00~ G\ O W N

LSA Associates, Inc.

streams tributary to these major streams will include either
bridges, oversized box culverts, or arched culverts, which
require no additional fill beyond placement of the culvert or
bridge. The appropriate crossing structure shall be approved

9. The proposed language does not accurately reflect the role of the
Department of Fish and Game and Fish and Wwildlife Service. The
measure as proposed in the EIR is considered to be sufficient to
mitigate the impacts of road construction (road kills, barrier to
movement). The consultation process with the Fish and Wildlife
Service may result in modifications to this measure and the
environmental document cannot preclude changes required by the
Service.

We do not recommend including the language "... within the mapped
kit fox range." This would require: conformance with this mitigation
throughout the entire project site as the entire site is within the
Service's mapped range. ‘

10.  Add the following sentence to mitigation 30, page IV-130, line 46 of
the EIR: "Ground squirrel control shall occur only in developed
portions of any estate lot in the immediate vicinity of houses. 1f rodent
control must ..."

11. The EIR is maintaining the issue as stated. A juvenile prairie falcon was
present on the Indian Rocks Park nest site on April 27, 1990. It will be
necessary for a qualified wildlife biologist to observe the nest t0
determine if the nest site continued to he used by prairie falcons. This
nest site has been used by raptors for decades as evidenced by the
large accumulation of guano and prey remains.

12.  Subsurface testing of the cultural resources inside Phase 1 has been
conducted for the presence or absence of cultural resources, and in
some cases (Phase 1 area and entry road area) to help determine the
borders of deposits. The significance of each site has not been
evaluated and, therefore, impacts to any of the sites would be

-~ considered potentially significant. This work led to the merging of
some of the originally discrete resource locations and the elimination
of others.

Loci 7 and 9H are expected to be impacted by the development of the
Phase 1 area. and therefore specific mitigation measures to mitigate
these impacts have been set forth as mitigation measures 7 and 8 on -
pages IV-162 and IV-163 of the EIR. Nine remaining Loci may be
indirectly impacted. and would require monitoring, These Loci would
be monitored as set forth in the new mitigation measure 10, as listed
below:
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LSA Associates, Ine.

For clarity, the cultural resources Summary (EIR, pages 19 and 20), is

revised to read as follows:

"Potential Impact

Mitigation Measures

- Direct and secondary
impacts from grading,
excavation, trenching, etc.
may impact cultural and
historic resources in future
phases of development.

(SM)

o Direct and secondary
impacts may occur to the
following resources due to
the development of the
Phase 1 area. (SM)

Historic Resources:

- Locus 9H
- Loci 10H/11H/1211
-Loci 18H

Prehistoric Resources:

-Locus 7

- Locus 13
- Locus 14
- Locus 15

06/15/93(P+STC202.COMMENTY )

Prior to approval of future phases
of development, and preliminary
development plans, a complete
evaluation of resources within each
development area shall be
undertaken and mitigation
measures set forth.

Locus 911:

All-standing historic structures shall
be preserved. If removal js
necessary, treatment shall be
recommended by an architectural
historian.

Locus 7:

Locus 7 shall be preserved as set
forth in mitigation measure
number 7 on pages IV-162 and
163.

Loci 1011/11H/12H, 18H. 13, 14 &
15

Final development plans shall
precisely locate these loci, if within
300 feet of any proposed
development. These plans shall be
reviewed by the Planning
Department to determine if any
direct or secondary impacts to
these resources are likely to occur.
If 50, an architectural historian, in
the case of historic loci, or an
archaeologist, in the case of
prehistoric loci, shall be consulted,
recommendations for protection,
salvage, dara retrieval, relocation,
and/or other appropriare
mitigation, of these resources shall
be made and implemented. Efforts
shall be made to avoid these
resources if at all possible."
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15.

LSA Associates, Inc.

It should be noted that it is necessary under CEQA to evaluate the
scientific importance of any resources which may be impacted before
any mitigation measures are devised. Specifically, Appendix K of CEQA
makes the point that a reasonable effort must be made to evaluate
cultural resources according to set criteria before mitigation is devised;
the scientific "uniqueness" or "significance” of the resource has to be
proven if mitigation is to be considered ar all. If, for example, a site
does not qualify as significant. there is no further reason to consider
mitigation of impacts to it.

If, however, the cultural resource rurns ourt to be actually significant,
then a range of mitigation recommendations is required, of which
"relocation or preservation” are only two. For prehistoric resources,
mitigation measures may take the form of salvage or archaeological
data from impact areas prior to or during construction, or may take the
form of a simple data retrieval program during construction, which
may be monitored hy archaeologists.

A range of mitigation measures is required partly to address the
scientific importance of any single cultural resource, and partly to
factor in the cost of that mitigation to the project sponsor. For
example, agreeing to "avoidance or relocation” could prove to be cost
prohibitive to the project sponsor. Adequate evaluation of any
endangered resource could, however, eliminate the necessity to
provide for any mitigation if the resource does not meet significance
guidelines. or could function to present a more focused mitigation
alternative (focused dara salvage or monitoring) for those sites proven
to meet the significance criteria inherent in Appendix K of CEQA.

The requested change has been incorporated; the following statement’
is added preceding the three mitigation measures on page 11-21 of the
EIR: ’

"Well sites on the valley floor would provide up to 1,200 acre-
feet of water per year two the site, potentially impacting the
aquifer underlying the well site area.”

On page IV-204 of the CIR, mitigation measure 1 is revised to read:

"2 Residences shall incorporate energy efficient design
standards in compliance with Sate and local standards."

Development of the project would have a potentially significant impact
on visual quality affecting the views of future residents and visitors
unless site planning and architectural standards are defined and
implemented. The EIR includes mitigation intended 1o heip define
those standards plus recommends in certain cases the urtilization of
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16.

17

18.

19.

20.

LSA Associates, Inc.

photomontage or CAD simulations of proposed development to assure
standards would be met.

Both statements in the EIR concerning project site acreage of grazing
land are correcr. As stated on page IV-26, the Phase 1 site includes
1,600 acres of rangeland. The 22,000-acre figure on page IV-26 refers
to the overall site excluding Phase 1; the 23,600-acre figure on page IV-
31 refers to the overall site including Phase 1.

Page IV-26, lines 10-15 are hereby moved to page IV-31 under the
subheading "Impacts to Rangeland and Ranching".

The 359,000-acre figure cited in the EIR page IV-6 represents non-
irrigated rangeland. As stated, on page IV-5 and IV-6, the County’s
irrigated pasture amounts 1o an additional 75,000 acres located in the
San Joaquin Valley. '

The 6.5 percent figure cited in the EIR page IV-31 refers to the
potential loss of the project site’s 23,600 acres of rangeland from the
County’s inventories of 359.000 acres of non-irrigated rangeland. The
EIR determines that the conversion of the site to non-agricultural
activities represents a significant impact of the project because of the
magnitude of the project's incremental loss of rangeland. This
determination does not include economic considerations.

Comment noted.

Comment noted. The phrase "on a daily basis" on page IV-178,
mitigation measure 2. is revised to read "... as determined by the
County Department of Environmental Resources, but not less than
once a month.”

The commenter is misinterpreting the intent of Mitigation Measure 1.
The measure simply swres that the project contribute a "share”
proportionate 1o its effect towards mitigating significant noise impacts.
The standards for judging noise impact significance are the criteria
specified in the County Noise Element. The EIR has quantified the
expected impact magnitude by calculating noise contour distances
along major roadways expected to carry project traffic. This is very
similar to the procedures by which traffic impacts are mitigated. For
example, if two projects are adding equal amounts of traffic to an
intersection such thart it falls below an acceptable level-of-service, it is
usually required that they contribute equal shares toward returning
that intersection to an acceptable level of service.

Comment noted. The EIR considers this impact to be "significant”
because of the quantity and the extent of grading proposed in the
Diablo Grande Specific Plan.
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LSA Associates, Inc.

Comment and opinions noted.
See response to comment 14, above.

It is acknowledged that, under the General Plan Buildout Alternative,
without clustering, up to 368 septic systems could occur, cartle grazing
would continue, site locations/buildings would not be controlled, and
roadway locations would not be controlled. However, it is also likely
that houses could not be constructed on all of the 160-acre parcels
without clustering because of the lack of suitable building sites on
many of these parcels. In additibn, the project’s up to 5,000
residential uses would dwarf the impacts of this alternative on all
resource topics.

The Mitigated Project Alternative (page VI-9) has been renamed to the
"Modified Project Alternative” in recognition that it does not mitigate
all project impacts. In addition. the following has been added as the
second paragraph on page V1-9 of the EIR:

"All mitigation measures suggested in the EIR would be applied
to this alternative (except measures 14 through 26 on pages IV-
129 and IV-130) of the EIR."

The commenter wrongly asserts that CEQA's alternative requirements
apply only to alternative sites to be analyzed in the EIR. Both types of
alternatives.are appropriate in the EIR.
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Dear Mr. kKachel 5 STANISLAUS counTy

. PLANNING commMission
Following are my comments regarding tha draft Envirsnmental Impact FReporc
for the Diablo Grande specific plan.

In general, I find the EIR to be severely lacking in specificity of
impact analvsis and related mitigation measures. It should have much
grzater detail, which would atford inter=stad Rarties, along with stafe
and elected officials, the basis for comment on mores precise proposed
mitigation. Those comments would then elicit responses in the final EIR
which could themselves be studied to determine if in fact the
consultants/propornents were satisfactorily addressing various parties
concerrs, ' :

Thus wfse have 2 situation here wherein the comments which would normally
come Suring the draft stage will have tc wait til +he final stzge., whiesn
means that the public will nAmt havea the GEparTunity to renoulre o cpar=znts
to address their concerns, :

I aizo note that should this EIR (without a great deal of s2dition =a
Work) be deemed sufficient analysis of the nroject when in fact it -
inadeaquats, then future residential projects which come in under *he
blanket of this "specifir Rlan™ will be exempted from their proper a
legally mandat=d review. See CERA sec. 15182 (a).

w3
a

ne !

Refersnces +o sactions in these commants ars referznces to the quidelines
to ZEOA, the California Enviranmental Buality Act.

Section 15128 () addrezesze Mitigstion Measures. While the
RProponents/consultants offasp measures related to various impacts., i+ is
gersrally difficylit o imnossible to evaluate them for 2fr2ctiveness and
adegquscy because thev are mot YET formulatad, but only suggested,

Ta illustrzte, I offer this ‘Partial) list of studies and survevs which
Are pircoosed as the First step of "mitigations measures" which would
lesd to 3 Rrecise-plans of action. which when carri=sd ocut would
theoretica with the impact in guestion. These studies should in
Tact have already heen dons =0 that those specific plans derived from

1
Fa

J—a
=
‘\-(
o
o m

I
1

them could be presente-« in the DEIR ac the REAL mitigQatinn measure, for
comment, aralysis, and i€ necesZary, improvement and furthzr refining.
This i= from the SUMMARY, beginning on page 11-1.

¥ Gectech SUrvey and recocrd =
¥ Gecteci evaluation (far ars .
¥ Gradim and =zlops =tabilitv
¥ Interi inal sroceion coptro
¥ Earthgua BrgeEncy clan. page
X Fioodplain studiss. Dege 11-9,
Y Management plan ~or replacement to
develooment,
page 11-14,
¥ Bolf course and landecapln; marmagement plars tz minimize oellutican from
fertilizers, pesticides, and Aresse, oil, and cremicalsz zssoriatens with
roade and driveways. Rpage 11-17,

“achel o4 Wf 2
e County Flanning Department b; =
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X Monitering oproara cult
EXACTLY the tvoe of item that =
X Final sit=, 1la ; an

Again. these all need to be deal:i with., performed, NOW.
list from +he EI

off-timeliness
the letter and intent of CEGA. Saving "We’ll figure out
do, or even if we

Fo I oam struck b thz amount oF deferral
o+ this tvpe of rclanning procedure, ab . lea

a
we have to do it. and that means we ‘ve addres

As
ot st
st ac
T 1 -

e

1
m
[~
N

answered the situation now"” is not CEQA. AN approval cf thlS EIR as s
planning tocl for this project would certainly be letting the horse out

h

of the barn., aside from being illeagal. I don"t mean to sav that this
inadeguate EIR was not well-intezntioned. just +that it’s ingsufficient.
stemming possibly from a very different idea of what the CEDA process is

all about.
A few other comments on the summary sarve to {llustrate

¥ FPage 1ll-%

1

knowing that how can it be =valuated’
¥ Fage 11-7: "Special enginesring orocedures shal
implemernted...” What are they? How will a)
there effzcts be?

% Fage 11-
minimized where feacible..." What does that mean? How
What will ke the hasis of determinirg wnat is necesszarvy

What exactly IS the system— sites, slopes, amounts hand
interface with patural watsrflows, 2tc.7
X "Proiect runcff from develored arsas shall be directe

H "If a borrow =ite must be develcoed. it =
an environmentally acceptable arza..." WHERE iz this area? Wi

d out? What

"The amcount of cireatsed impervious surfzces shall be

e

will]

much? Where?
minimizatian?
¥ Page 11-%: "The final groject drainage systen: shall be designed to
ansure no net incr=ase in lo0-vesr storm flows downstream of the site.
led. where does

d towards th

appropriate collection basin.” What is the choics of basins, what

their impact in their specific area and how is that mit

necessary? How much flow, what’s the potential pollutant :ﬂﬂten*.

¥ Pages 11-11 anc 11-1Z2. egarding the use of chemicals

igated. if.

5 on the gold

courses— what types. used where, how much, what =ffects are expected,
can they be mirmimized and mitigated., etc. I note thers are descriptions
of how this typ=z of study is to orocezed, but in such fashion there mavy

well not be occasicn for public involvement and scrutiny.

be spelled out now.

A lct meeds

1’

it

How

to

X Page 11-15: "Trails should be carefully planned to avoid areas of high
wildlife u=ze." Where will they be? What are the parameters for

determining high wildlife use? Who determines it?
¥ Same page "Restrictions on the number and location

restricticns? How can effectiveness be evaluated if specifics ar
known? ithout determining =ffectiveness, how do we know i+ a mit

messure i= adeguats or not? {This re2lates to most ofF m
mitigetion measures.!

¥ Page 11-17: "Aveid areas wherz glant armd wildlife species n%
-

congern are located where possible...and develop specif

of livestock

lf m

i
y comments o

mEASures whers avoidance 1s not possibie.” This is a very clc=r in

'D

of tihe misundarstanding or CEQA. & mitigation measure
stipulation of a future mitigaticn measure. NOW is the
mitigation measures to b= pr=sentsd. £s Who detsrmires
'vmluan:e 15 possiole? How do they do so 1

rl'
_|_

1-1g: "Where riparian hsbi

is NOT the
time for th
whether =
must have p

=nall
be implemented to prevent overarazing in open space areas.”" What are the
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" Long—term =znvircnmental imps
Storage 5t Madera Ranch shall tudled prior tD anproval
plies.” THIS is the time for their study. Appraoval bC whééﬁ
be_stuﬂ‘ed” The intent of CEDA is juet s;udy— it - '
mitigation~ or possible denial if that. is not pdssibl-_

The first naraqr'ph deals with monitering wells and

qF "=houlds"” and “"coulds". Thess need to be "zhalls" and
is als0 too imprecise to evaluate. i
Z2: "Sludge produced by the water treatment and sewerage
:a nt=s chall be contained, handled. and disposed of properly tg
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states there are "plans" for Phase 1 (Fnr di
2r) . Where and what are they?

' : Huality aspects of +he pruject and the EIR:

T increase in euels or N e RomTRians From the project would serve
= area already in norn-—

attainment =tstus for these two pllutants, as well as for carbon

monoxide and PM1D., The Californmia Clean Air act contains provisions

which reguire such ar=as to achieve a reduction of 5 ner cent or morz per

vear for =ach nc attzinment pollutant. This projsct will work dir=~£1v

against suc as it will add to the prochlem rathsr than imoraoving

i rojisct is not unigue irn that respect, Howevz=yr,

us2 this project, nor those with jurisdiction over

the law regarding sir pollution. In addition +o

llution there ar2 health and cther €factors tno

nd, and speaking orn behalf of the Malley Air
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These ceostz having been eststlished, thera = 1
mitigating them through & payment or funding pla
some octher means. This reguirement mavy seem ext
are real., they are guantifiable, they must be deal
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The air guality situation has reached a point where fugitive smissions

from the valley are now a major factor in determining the status 27 Tou
adjacent mountain counties {Tuolumne, Calaveras, Mariposa, and rRloine)

czusing them to be considered to be listed as in non—-attainment for

ozone. Such a listing. which will be determined on December 12th by the

San Joaquin Valley Unified Air Pollution Control District (STIVUAFCD)

would mean that these counties would have to implement certain conorol
measures now in effect in the Central Valley. Thus the pollution
continues to spread and in a very real sense we all become more 11
ALl (crurties”™) re2laticonships and effects on each other, mad =
project and its impact= even mare crucial. Orne thz size of Diao

[
simply must mitigate 1 impacts, or ths auality of life it Zupo
er its potential residents (as per an offering brochurs

Fartnerships) will not oe available to them or anyons

zurrounding area.
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Gn= final comment on ailr 1
down states: "Fotential tonic
Re=zearch Campus and from ar
+oward Diablo Grande resid
+touic air poilutants amd o
adverse impact on on—-site re
mitigatien measure which add
+here certainly must be one, as
threat to certain residents.
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Finally, I nocte the lack of a2 monitering program. The Public Resour
Code section 21081.6 states "...the public agency shall zscdopt = reoorti
or monitoring program for the changes to the project which it has agopt
o made a condition of projsczt approval in order to mitigate or svoi
significant effects on the envirsrmment. The reporting or mcnitoring
program shll b2 designed to ensure compliance during project
implementation.” __
My intention in participating in the planning process is to help insurs
wize planning that provides for sustainable use of resources, without
which the support cystem for us all here in the valley will break gown.
Indeed, in many areas it already has. OGcod planning is thorough and
timely and as all-inclusive as possible. CEBQA does much to provide us
with a frameworl +for good planning ang it must be adhered to, in soirit
and letter. '
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Cohnsequences. ...%he sufficiency of an EIR is t0 he raviewsc in ths
light of what is r=asonably feasible. The fourts have lackso ot so
Rerfection but for &dequacy, completeness, and a good faith =fFort z+ 'I

fulil dizclosura,

I would rafer += section 15770 €or definitione n+ mitigation measurse angl
note the following from the court case (Laurel Heights Improvement
Association of San Francisco v, Regents of the University of Califovmig
(1982) 47 Cal.Zd I7&, 407 L2537 Cal.Rptr.4283): "For projects For which aq
EIR has been preparesd, where substantial {emphasis mine) avidence
supports the approving agency®s conclusion that mitigation measures will
be effective. courts will uphold such measures against attacks based on ]
their alleged inadesgaucy." There is without question an insubstantial l
amount of evidence presented on the Diablo Grande project to warran:
approval of the EIR and advancement of +he project through the proceses, "

I lock forward +p examining such further evidence in the final EIR. tz l
responses to the comments of mysel+ and pthers, I appreciate the |
ORpEOrtunity te participate in the nlanning process and thank vou. far }

that,

1

Sircereslwy,
Steve Durbka

Fresident, Valleay Air Truet, Inc.
President, Ecology Action
Vi:e—president, Llamd Utilization Alliance.
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LSA Associates, Inc.

RESPONSES TO STEVE BURKE OCTOBER 19, 1992 COMMENT LETTER

1.

See response to comments 6 and 7 of the San Joaquin County
Community Development Department October 1, 1992 comment letter.

Comment noted. See response to comment 7 of the San Joaquin
County Community Development Department October 1, 1992
comment lerter.

See response to comment 8 of the Party Hobbs, Environmental
Consulting October 15, 1992 comment letter.

Comment noted. It is very unlikely that a borrow site will be necessary
during project grading, as the project proposes to balance grading
within each subphase.

The "special engineering procedures” to be used in the construction of
roadways to protect against liquefaction damage, as is stted in
mitigation 18 on pages IV-66 and I11-7-of the EIR, may include the
support of the roadway via retaining walls and/or the overexcavation
of the proposed roadways and replacement with stable material.
Drainage facilities would need to be provided where necessary.

During preparation of the final development plans, the area of
impervious surfaces can be reduced through incorporation of
permeable building material where possible (such as turf blocks for
residential driveways and common areas within commercial areas)
and/or the substitution of landscaped areas for otherwise paved areas
within the more intensively developed areas of the Specific Plan, such
as the town center and hotel conference center. Incorporation of
these measures would reduce the size of on-site stormwater detention
area necessary to accommodate the 100-year storm.

The overall site drainage system as well as the detailed Phase 1
drainage system are described in the IHydrology and Water Quality
section of the report (pages V-G8 through IV-96). Figure IV.C-3
~specifically outlines the fearures of the proposed Phase 1 drainage
system. The figure indicates the location and size of all drainage
pipelines, open channels. box culverts and ponds.

Comment noted. The Prefiminary Storm Water Management Study
prepared for Phase 1 by Rochester & Associates, Inc. (Rochester &
Associates, March 1992) included a figure delineating Phase 1 sub-
basins in both pre- and post-development sttes. This figure is
provided on the following page for the readers’ information and for
clarification of the following discussion.

The quantity of expected runoff from each subbasin was estimated
assuming development of the various Phase 1 land uses. These
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EXHIEIT L

RUNOFF PARAMETERS FOR DEVELOPED CONDITIONS

BIABLO SRANDE PHASE I - HYDROLOGIC ANALYSIS

P.J BASIN A BASIN B BASIN C BRSIN D PHASE T TOTSL
JANEUSE 1 » INPERVIOUS: AREn  IMP. AREA ARER I, ARER AREA IMP. ARER ARER  IMP. ARER  ARER M, AR
(AC,) (AC.) (AC.) (AC.) (AC.) (AC.) (RG] (AC.) (AC,) (A.)

SESIDENTIAL
Multiele Family tMF) 63 0.0 0.0 0.0 0.0 9.0 .3 19.0 1.4 280 15,
jtt. Sirgle Fam. (ASF) 63 14.0 9.1 0.0 0.0 38,0 247 g.0 5.2 &l 0 3%l
“i" Side ¥Yd or "I lots 60 6.0 3.6 0,0 0.0 16,0 2.6 3.0 1.8 250 At

sirale Family (SF)

(-1 - 10,000 <f) 5 ?0 13.7 2.0 10.2 13,0 4.6 5.0 20.7 40,0 45,0
(-1 - 20,000 sf) % .0 2.8 5.0 173 .0 7.8 145.0 3.3 536,00 850
{F-l - 40,000 f) 15 5.0 a8 180 27 - 80 L2 1.0 5.9 0.0 .5
E™ NYVENT AREAS

wnonT;:orL;r- Rest. 70 .0 21 0.0 0.0 200 140 0.0 0.0 2.0 el
fotel 60 0.0 0.0 0.0 0.0 3.0 7.8 6.0 00 13,0 ¢
Golf, Health ¥ Tennie 50 0.0 0.0 0.0 0.0. 4.0 2.0 0.0 0.0 L0 B
Jinery 50 e 0.0 00 0.0 3.0 L5 0.0 6.0 30 55
Public Facilities 60 0.0 -0.0" L0 2.4 50 24 0.0 0.0 3.0 4.3
D 5Y5

-:rk;v s 4.0 10.5 1.0 8.3 4.0 10.5 2.0 17.3 62.0  46.5
Callectar Strests S 1m0 1wt 3.0 85 15.0 10,4 7.0 176 730 47T
wul de Sacs 60 9.0 5.4 6.0 - 3.6 .0 L8 | 0 7.8 MO 186
OFEN SPACE & UNDISTURBED 0 1435.0 0.0 2400 0.0 715.0 0.0 49600 0.0 9450.0 0.0
1-’DTAL PHASE 1 (IMPERVIOUS) 41 22,0 829 150.0  S52.8 192.0  104.1 6.0 124.7 00,0  384.5
"GTAL WRTERSHED - PHASE I 1657.0 82,9  2490.0 528 907.0 1041 5296.0 124.7 10350.0 384.5

TED CURVE NUMEER 67 66 69 6

{ {UNDEV, AREA ® &3)¢+(IMP. AREA * 92))/TOTAL WATERSHED
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LSA Associates, Inc.

calculations are provided in the table on the page following the
drainage basin map. These calculations were used in a computer
modei which assessed the adequacy of the proposed drainage system
design. Based on this review, the sizes and locations of the four
Stormwater detention ponds were derermined.

The following information has been added ro page IV-80 of the
Hydrology and Warter Quality section of the EIR in response to
comments requesting additional information on golf course chemicals.

Golf Course Chemical Usage

Typical golf course management practices, including fertilizer,
herbicide, fungicide, and insecticide use, can result in adverse water
quality impacts. The golf course areas which require greater
maintenance include rees.greens. landing areas, fairways, and aprons.
Golf course roughs, however. which ocecupy the grearter acreage, often
employ native and other meadow grasses which have lower fertilization
and pesticide requirements.

Fertilizers and Pesticides

which are normally applied in a turfgrass. fertilization program are
nitrogen, phésphorous. and potassium. Fertilizers are generally
applied to only the greens, tees. fairways, and part of the roughs of a
golf course. The fertilization schedule depends on the soil and turf
needs, time of year, type of fertilizer, and irrigation pracrices and can
vary greatly berween golf courses.

fertilizers and pesticides used, the timing and location of the
applications, and related weather conditions (temperarure, wind,
rainfall). The common causes of surface and groundwater
contamination from golf course fertilizers and pesticides are: (a)
excessive application: (b) application at the wrong time, i.e., ar
dormant (cold) periods when plants are unable o use the nutrients,
or during periods of high runoff and surface/groundwater flow
periads; (c) application too ciose to surface waters; and (d) use of
highly soluble fertilizers. Federal, state. and local laws require thar any
fertilizer or pesticide marerials used in mainaining the golf course be
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LSA Associates, Inc.

federally approved for such use (i.e., approved by the U.S,
Environmental Protection Agency). The use of RUPs requires a certified
applicartor.

Fertilizers. Golf course grasses and other plants are less able to use
fertilizer nutrients during periods when the soil is too cold and the
plant merabolism too siow. Fertilizer application during such coid
periods can result in nutrients reaching groundwater sources or nearby
drainages and ponds before being absorbed by the golf course plants,
resulting in water quality impacts. Fertilizer application during periods
of high stormwater runoff can result in similar probiems. Fertilizers
applied too close to surface drainages and ponds may reach these
waters before being absorbed by the goif course plants. Excessive use
of fertilizers, or the use of highly soluble fertilizers, can also contribute
to this problem, producing a short-term excess of nutrients which can
enter project streams and ponds via runoff or groundwater. Excessive
amounts of fertilizer in water bodies can affect the eutrophication
levels (available oxygen necessary for aquatic life) and exceed the safe
drinking water standard levels. Pesticicdes are normally applied only in
response to specific problems. There are few instances in which
pesticides are applied in a regularly scheduled, preventative program.

The three general types of weed. pest, and disease-control chemicals
used on goif courses are herbicides, insecticides, and fungicides.
Herbicides are chemicals which are applied to control undesirable
plants such as weedy grasses (crabgrass, goosegrass. etc.). Insecticides
are chemicals which are applied to control undesirable insects such as
mites and thrips. Fungicides are applied to control rust, mildew, and
other fungi. Basically, herbicides are used most frequently followed by
insecticides and fungicides. In addition, nematocides are pesticides
specially designed to control nematodes which have been an-
intermittent problem in the western United States. The types of
chemicals and usage rates vary widely depending on disease problems,
the type of grass. soil properties. rainfall, irrigation practices, and time
of year. The bulk of herbicides used for both prevention and
eradication of weeds are applied to fairways while insecticides and
fungicides are applied as spor treatments and then only on an "as
needed" basis.

The chemistry for each pesticide is different and affects the way it
behaves in the environment as well as how it affects non-target
organisms. Many of the pesticides have a strong binding ability to soil
organic matter, which reduces the potential to leach into groundwater
but leaves a relatively high potential to contaminate surface water
through runoff. Pesticides designed for rapid degradation minimize
this impact. Toxicity to fish and wildlife varies berween products.

The Environmenral Protection Agency (EPA) is responsible for
registration of pesticides. In addition to basic studies on toxicology,
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LSA Associates, Inc.

efficacy and chemistry. EPA also requires extensive environmental fate
studies. There are approximarely 886 pesticides that are approved for
use by the EPA. Ar the time of registration (or re-registration) EPA is
required to identify those chemicals which can cause unreasonable
adverse effects to the environment or humans. Products containing
such chemicals are classified as Restricted Use Pesticides (RUPs).
Applicators who use RUPs are required to be certified to work under
the direct supervision of one who is certified.

Excess amounts of standing water such as ponds, lakes and streams
which are often incorporated into golf course designs may increase the
need for on-site pesticide use to control mosquitos. Depending on the
type, application rate, and site-specific particulars, if not properly
controlled, it is possible that some of the pesticides used on site could
enter the Salado Creek watershed and would have to be carefully
monitored and controlled. :

On-Site Impacts. Potentials for conmmination of surface and
groundwater would be highest at the "highly managed" portions of the
golf course, i.e.. the greens and tees areas. These areas would be
subjecr to the highest levels of fertilization and pesticide use. These
areas may also be underlain by introduced sandy soils which would
require more frequent watering and fertilization. The potential for
significant nitrate and pesticide leaching and surface water
contamination impacts will be highest in the rainy months, particularly
when a significant rainfall (one to two inches) occurs within several
days of applying a highly soluble nitrogen source. The potential for
contamination of surface and groundwater could also increase without
incorporation of safe handling and storage procedures for golf course
chemicals and the proper maintenance of applicator equipment.

At this stage of project development, a derailed golf course design has
not been esmblished. Typical golf course design features thar can limit
these impacts would be the minimization of high maintenance and
standing water areas, incorporation of perimeter turfgrass areas which
are highly effective in impeding surface runoff and possible nitrate and
pesticide loads, and the provision of buffers berween the golf courses
“and surrounding land uses. The retention of natural vegeration can
serve to further impede golf course runoff. Once demiled, a golf
course plan has been esmblished. various golf course areas (tees,
greens, fairways, etc.) delineated.and species of grasses chosen, a golf
course risk assessment and formulation of a golf course management
program should be prepared. This site-specific study and program
could accurately define the potential issues and impacts of the
proposed golf course in the Diablo Grande Specific Plan and provide
appropriate mitigation measures and safe management practices to
minimize impacts o water quality, both on-site and off-site.
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The commenter's request for public participation in the planning
process of the golf course studies is noted. However, the involvement
of the public in that aspect of the site planning process is not a CEQA
issue.

Refer to mitigation measure 8. page [V-127. The EIR identifies areas of
high wildlife use for Phase I, which includes the prairie falcon eyrie,
the Salado Creek corridor areas of oak woodland, and the rock
outcrops in the Indian Rocks Park area. The general language in this
measure is intended to guide planning for the remainder of the
property and is to be based on the results of biological studies
conducted for these areas.

Refer to mitigation measure 7, page IV-126. Add the following
sentence art the end of mitigation measure 7: "Carrying capacity should
be determined by a qualified range management specialist and could
not be exceeded.” :

This measure is intended to guide site planning for the overall site
outside of Phase 1. These areas have not been surveyed in detail and
specific biological information is not currently available. These surveys
will need to be conducted as part of the environmental review process
for the subsequent phases of the development and their results used
in the site planning process. The measure on page 11-17 should be
revised to read:

*Avoid areas where plant and wildlife species of special concern
are located, such as in the vicinity of the prairie faicon eyrie,
and develop specific mitigation measures where avoidance is
not possible. Surveys for the potential presence of species of
special concern will be required for the remainder of the site
ousside of Village 1 prior to the environmental review process
for each village.

Refer to mitigation measures 2 and 3. page TV-126.

See response to comments 3 and 5 in the Smnislaus Natural Heritage
Project October 19, 1992 comment letter.

The "shoulds” and "coulds” in the mitigation measures will be changed
to "shalls" and "wills" when mitigation measures are adopted as
conditions of project approval.

See response to comments 9, 18, and 22 in the Stanislaus County
Department of Environmental Resources comment letter, and comment
22 of the Thomas Reid Associates October 16, 1992 comment letter.

Developer fees for public services, including police and fire protection,
will be derermined through discussions berween the applicant and the
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LSA Associates, /nc,

appropriate public agency, as outlined in mitigation measure 3 on page
IV-188 and the mitigation measure On page I1-23. The proposed
project will not be approved hy the County unti] developer fee
contributions. provision of facilities in liey of fees, or existing public
services have been determined to be adequate,

The third bulleted mitigation measure on page I1-23 has been revised
in response to comment 2 of the Henn, Etzel and Mellon October 16,
1992 comment lerter.

Fee payments for public services are intended to offset the incremental
increase in service costs due to the proposed project. For example, if
the proposed project combined with the Lakeborough project resulrs

Grande site and the remaining 20 percent to the Lakeborough site,
then the Diablo Grande project should pay for 80 percent of the cost
of the new station. This is known as the "proportionate share
contribution”. In another example, if there is a need to, widen
Interstate 5 in Stanislaus County it will be do, in part, to the proposed
project. However. concurrent growth in other areas of the County
contributes 1o the need for circulation improvements. The proposed
project, although a contributor, cannot be expecred to accepr full
financial responsibility for widening Interstate 5. Rarher, the proposed
project shall fund a ‘proportionate” share. The County or applicable
public agencies will determine the "proportionate” share to be paid by
the proposed project for improvements to public services.

* As with developer fees, dedication of parks and recreation areas will be

determined through discussions between the applicant and the
appropriate public agency.

See response to comment 17 of this letter.

The Consultant agrees that a more refined plan is needed to
adequately address on-site traffic impacts and mitigation measures.

‘However, as discussed in response to comment 5 of the Stanislaus

County Department of Public Works October 16, 1992 comment letter,
roadways and intersections shouid be designed using County and, if
appropriate, Caltrans design standards,

The applicant is investigating potential use of reclaimed water for the
winery, golf courses, and parks. See also response to comment 19 of
the Stanislaus Counry Department of Environmental Resources
comment lerter,

On page 1V-297, lines 4-5. the EIR notes that project emissions would
have a significant impact on ozone levels. This impact would not be
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limited to the immediate site environs. The EIR subsection
"Meteorological Influences on Air Quality" notes that the presence of
a regional temperature inversion during the summer months can have
a adverse influence on air quality throughout northern California.
Also, the EIR subsection "Air Quality Problems in the San Joaquin
Valley" notes that ozone problems in the San Joaquin Valley are caused
by many sources of ozone precursors located throughout the Valley.
The project site is in the San Joaquin Valley air basin and pollutants
emitted there can effect those portions of the air basin downwind (i.e.,
to the south and east).

On page IV-290, lines 33-34, the EIR notes the Valley's non-attainment
status with respect to state and/or federal ozone, CO, and PM,,
standards.

On page IV-289, lines 19-20, the EIR noted the five percent annual
reduction of air pollutant emissions required by the California Clean
Air Act (CCAA).

The AQAP estimates a 30 percent decrease in ozone precursor
emissions by the year 2000, even with the projected 29 percent
population growth and 35 percent employment growth in the San
Joaquin Valley, if ail the control measures proposed by the AQAP are
fuily implemented. The project’s increment to the Valley's population
and employment base will not. by itself, invalidate the estimates which
underlie the AQAP. Thus. implementation of the project would not
necessarily halt or slow progress toward standard atrainment. It must
also be mentioned that the AQAP, in its present form, makes no
predictions as to when such standards would be arained Valley-wide.

On page [V-292. lines 1-7, the EIR discusses ozone damage thresholds:
for crops and naruril vegeration.

The AQAP mandates the development of a New and Modified Indirect
Source Review Rule. This Rule would require project applicants to
mitigate or offset emissions of ozone precursors from indirect sources
or payment of a mitigation fee to fund emission reduction programs.
The project would be a major indirect source and would almost
certainly come under its provisions once it is adopted. But on page IV-
298, lines 4-26. the LIR outlines some, if not all, of the TDM measures
that probably would be required by such a Rule.

The project's ozone precursor emissions would not necessarily remain
in the immediate site environs. The project site is in the San Joaquin
Valley air basin and pollurants emitted by the project could be carried
to downwind portions of the air basin (i.e., south and east). Burt
implementation of the project would not necessarily halt or slow
progress toward Valley-wide standard attainment, because the project’s
increment to the Valley's population and employment base will not, by
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itself, invalidate the estimates- which underlie the AQAP. The 30
percentreduction in 0zone precursoremissions estimated by the AQAP
could still occur with project development.

Mitigation measure 3 on page IV-298 of the EIR is intended to mitigate
air toxic emissions by the project.

A Mitigation Monitoring Program will be submitted to the County prior
to issuance of any residential building permits. The program will
describe the timing and parties responsible for implementing all
mitigation measures included in the EIR, per AB 3180 requirements.

Comment noted.
Comment noted. The Board of Supervisors would be required to

prepare findings regarding mitigation if they choose to approve the
proposed project. '
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Octoher 19, 1992 -

Ronald Freitas, Director
Department of Planning

and Community Development
County of Stanislaus
1100 H Street
Modesto, ca 95354

Re: DRAFT ENVIRONMENTAL, IMPACT REPORT — DIABLO GRANDE

Dear Mr. Freitas:

The following comments on the Diablo Grande Specific Plan .
Draft Environmental Impact Report ("Draft EIR) are submitted on

California Environmental Quality Act ("CEQA"). The attached
letter prepared by Dr. Karen Weissman and Tay Peterson of Thomas
Reid Associates, an environmental planning and consulting firm,
evaluates the Draft EIR’s analysis of the technical and

substantive issues raised by the proposed project.

Local 437 represents members who live and work in Stanislaus
and Merced Counties. As local residents, these members will be
affected by the air quality, traffic, public service and other
environmental and health and safety impacts aof the project.

Local 437 and its members have a direct interest in ensuring that
such impacts are thoroughly considered and addressed.

We live in an era in which growth and deﬁelopmant are

limited by natural Systems, inadequate public services and
infrastructure, requlatory restrictions and political pressures.

sustainable growth. For this reason, Local 437 also believes it
important that Proposed development projects, pParticularly
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Ronald Freitas, Director
October 19, 1892
Page 2

projects of this magnitude, be carefully planned and
environmentally responsible. ’

The Draft EIR prepared for Stanislaus County on the Diablo
Grande project falls far short of the legal requirements for an
adequate environmental review under CEQA. As discussed in detail
in the comments that follow, the Draft EIR fails to include a
clear and complete description of the project, fails to
adequately address the potential direct, indirect and cumulative
impacts of the project and fails to properly identify and
evaluate mitigation measures and alternatives necessary to avoid
or lessen the significance of potential impacts.

These deficiencies in the analysis result in a document that
as a whole fails to comply with the informational objectives of
CEQA. The significant additional information and analysis that
must be added to the document to conform to CEQA requirements and
to respond to these comments will requlre recirculation of a new
Draft EIR.

I. (0] N ous Cco

The definition of the project under review imr an EIR is
critically important since it informs the public and govermment
decision-makers of the nature of the proposed activity and
determines the scope and content of the analysis that follows.

In this case, the activities intended to be covered by the
project definition are not clearly identified, and the project =
components discussed are not adequately or completely described.
This defective project description undermines every element of
the environmental evaluation.

The courts have declared that "[a]n accurate, stable and
finite project description is the gine qua pon of an informative
and legally sufficient EIR." (County of Inyo v. City of Los
Angeles (1977) 71 Cal.App. 34 185, 193, [139 Cal.Rptr. 396,
401]; see also City of Santee v. County of San Diego, 214
Cal.App.3d 1438 [263 Cal.Rptr. 340], Rural Land Owners
Association v. Lodi City Council (1983) 143 Cal.App.3d 1013,
1024-1025 [192 Cal.Rptr. 325, 332-333] and Santiago County Water
District v. County of Orange (1981) 118 Cal.App.3d 818, 829-830
(173 Cal.Rptr. 602, 608].)

The CEQA Guidelines alsc require that a project definition
include: “the whole cf the action, which has a potential for
resulting in a physical change in the environment, directly or
ultimately. . . ." (14 C.C.R. § 15037, subd. (a); See City of
Santee v. County of San Diego, supra, 214 Cal.App.3d at pp. 1450-
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1455 and Rural Landowners Association v. Lodi City council,
supra, 143 Cal.App.3d at p. 1025.)

The policy behind the requirement for a clear, accurate and
complete project definition was cogently stated in County of Inyo
V. City of Los Angeles, supra, 71 Cal.App.3d at P. 193: "a
curtailed or distorted project description may stultify the
objectives of the reporting process. Only through an accurate
view of the project may affected outsiders and public decision-
makers balance the proposal’s benefit against its environmental .
cost, consider mitigation measures, assess the advantage of
terminating the proposal (i.e., the ‘no project’ alternative) and
weigh other alternatives in the balance.” (See also City of
Santee v. County of San Diego, supra, 214 Cal.App.3d at pPp. 1450-
1455.)

The project at issue in County of Inyo was a proposed
increase in groundwater pumping from the Owens Valley aquifer for
export to Los Angeles. (County of Inyo v. City of Los Angeles,
supra, 71 Cal.App.3d at pp. 194-195.) The City‘s EIR, however,
initially described the project to include only the pumping of
additional groundwater for use on City-owned lands in Inyo and
Mono Counties, although later sections of the report considered
the groundwater pumping as part of the city’s larger water supply
system. (Id., at pp. 190-191.).

The court concluded that the ambiguous project definitien
frustrated the public informational goals of CEQA and undermined
the ability of the public and government agencies to present
meaningful comments on the Draft EIR. The court found that
"[t]he incessant shifts among different project descriptions
- . . vitiates the City’s EIR process as a vehicle for intelli-
gent public participation." (County of Inyo v. City of Los
Angeles, supra, 71 Cal.App.3d at p. 197.) The court added that
"{a) curtailed, enigmatic or unstable project description draws a
red herring across the path of public input." (Id, at 198.)

In Santiago County Water District v. County of Orange,
supra, 118 Cal.App. -3d 818, the court considered a challenge to
an EIR on a proposed sand and gravel mining operation. Although
the sand and gravel mining project would require service by new
off-site water supply facilities, the EIR had not included the
construction of additional water facilities in the project
description.

The Santiago court concluded that the inaccurate project
definition rendered the EIR invalid since not all significant
environmental effects had been considered. The court noted that
"(t]he construction of additional water delivery facilities is

(pr "V p
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undoubtedly one of the significant environmental effects of the
project." (Santiago County Water District v. County of Orange,
supra, 118 Cal.App. 3d at p. 829).

The court also concluded that the exclusion of the water
facilities from the project description misled the public and
government decision-makers regarding the full scope of the
proposal: "Because of this omission, some important
ramifications of the proposed project remained hidden from view
at the time the project was being discussed and approved. This
frustrates one of the core goals of CEQA." (Santiago County
Water District v. County of Orange, supra, 118 Cal.App. 3d at p.
830.)

In Rural Land Owners Association v. Lodi City Council,
supra, 143 Cal.App. 34 1013, the city considered a general plan
amendment necessary to allow development on certain agricultural
lands within the City’s sphere of influence. However, the EIR
described the project to include only the general plan amendment,
and excluded the proposed annexation and development of the
property as unrelated projects. (Id. at p. 1021.)

The court held that the City’s restricted project definition .

defeated CEQA’s mandate for public discleosure and full
consideration of project impacts. (Rural Land Owners Association
v. Lodi City Council, supra, 143 Cal.App.3d at pp. 1024-1025.)
The court declared that "[r]esponsibility for a project cannot be
avoided by limiting the title or description of the project.”
(Id. at pp. 1022-1023.)

The initial problem with the Diablo Grande project
definition is the ambiguous description of the actions covered by
the EIR. The Draft EIR claims to present a "program-level
environmental analysis of the Specific Plan as well as a project-
level analysis of the proposed Phase 1 development." (Draft EIR,
p. I-2.) However, in listing the project approvals that would be
supported by this EIR, the report includes a General Plan
Amendment, rezoning, adoption of a Specific Plan, adoption of a
Preliminary Development Plan for Phase 1, adoption of a
Develcopment Agreement, cancellation of Williamson Act contracts
and approval of subdivision maps. (Draft EIR, p. III-31.)

The Draft EIR alsc indicates that a number of other
approvals may be required for the project, including permits from
the California Department of Fish and Game ("CDFG"), the U.S.
Army Corps of Engineers, the Local Agency Formation Ccmmissiqn
("LAFCO"), the Board of Supervisors and other agencies. (Ibid.)
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It is not clear from this discussion whether the program-—
level review is intended to address the General Plan Amendment
and rezoning as well as the Specific Plan adoption. Even more
uncertain is whether the project-level review of the Phase 1
development is intended to include the Williamsomr Act
cancellations, subdivision map approvals and Development
Agreement adoption in addition to approval of the preliminary
development plan. It is also unclear whether the Draft EIR is
intended to serve as the environmental documentation for other
approvals that may be necessary for the project. If so, is the
Draft EIR intended to address the other approvals for the project
as a whole, or only for Phase 1?

Assuming the project definition is intended to include the
General Plan Amendment and rezoning, the description of these
components of the project is far from adequate. The Draft EIR
simply notes that the project would designate the project area as
"Specific Plan" with "underlying or combining General Plan
designations for specific land use types." (Draft EIR, p. I-1.)
The rezoning action would similarly classify the area as
"Specific Plan" with "underlying or combined zoning
classifications based on districts contained in the Stanislaus
County Zoning Ordinance as modified by the Specific Plan.
(Ibid.) '

The Draft EIR does not discuss whether any changes to the
General Plan text or maps are proposed or will be required. It

does not discuss any revisions in General Plan goals, policies or !

implementation measures. It fails to provide any meaningful
description of the zoning code revisions. The nature of the
General Plan and zoning proposals are not described in sufficient
detail to allow for meaningful public review.

Even more troubling is the lack of information provided on
the Diablo Grande Specific Plan, which is clearly included in the
project definition and is the primary focus of the program-level
review. At a minimum, a Specific Plan must specify in detail,
the distribution, location and extent of proposed land uses, the
distribution, location, extent and intensity of public and
private transportation, Sewage, water, drainage, solid waste
disposal, energy, and other facilities necessary to support the -
proposed land uses, the standards and criteria by which
development will proceed, standards for the conservation,
development and utilization of natural resources, a program of
implementation measures, including resgulations, programs, public
works projects and financing measures necessary to carry out the
project, and a statement of the relationship of the Specific Plan
to the General Plan. (Gov. Code § 65451.)

-
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The Draft EIR describes the Specific Plan in very general
terms, and limits itself primarily to outlining the propesed land
uses for Phase 1. The report fails to provide a detailed
description of the proposed Specific Plan elements, the policies,
standards and criteria proposed to govern development, or the
regulations, programs and financing plan proposed to implement
and carry out the project. The Draft EIR also fails to relate
the Specific Plan to project phasing. For example, it is not
clear whether there is a master Specific Plan applicable to the
overall project, or whether Specific Plans will be developed for
each phase of the project.

It is also not permissible to describe the project by
reference to other documents, even if such documents are
available for public review. Although an EIR may incorporate
information by reference, this device is appropriate only for
background material and dces not apply to materials that
"contribute directly to the analysis at hand."™ (14 CCR § 15150,
subd. (f).) An accurate and complete description of the project
is an essential component of an adequate EIR and must be included
in the document itself. Without more information on the Specific
Plan included in the EIR, it is impossible for reviewers of the
document to conduct a meaningful evaluation of the potential
impacts of plan implementation, or to assess the feasibility and
effectiveness of recommended mitigation measures.

The description of the project which is the subject of the
project-level review is also incomplete. The deficiencies in the
Phase 1 project description are particularly sericus given the
significance of a project-level analysis. The Draft EIR’s use of
the terms "program” and "project" is important since these are
terms of art under CEQA and they have a specific legal meaning.

CEQA authorizes alternative procedural mechanisms intended
to ensure careful consideration of environmental effects and at
the same time avoid redundancy in environmental analysis. For
example, a "program EIR" is permitted in cases where an agency is
implementing a series of related projects. (14 CCR § 15168.)

The program EIR provides an analytical framework for a more
detailed analysis in subsequent EIRs on individual elements in
the implementation program. However, a program EIR must address
the potential impacts of the program in as specific and detailed
a fashion as is possible. (14 CCR § 15168, subd. (c)(5).)

A "project" EIR is the most common type of EIR and examines
the envirommental impacts of a specific development project. (14
CCR § 15161.) A project EIR must "examine all phases of the
project including planning, construction, and operation.”
(Ibid.) It is intended to serve as the final environmental
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analysis of the project, and must provide sufficient information
to permit the lead agency to adopt specific mitigation measures
or alternatives necessary to lessen or aveoid the impacts '
associated with implementation and operation of the project. A
project EIR is also used by Responsible Agencies in issuing other
permits and entitlements required for development.

If the Diablo Grande EIR is intended to serve as a project
EIR for the Phase 1 development, then the report is correct in
identifying the development plan, Williamson Act cancellations,
subdivision map approvals and Development Agreement adoption as
encompassed within the scope of the project. The approvals
required by other agencies should also be included in the project
definition. However, the Draft EIR fails to provide an adequate
description of these project components.

A development plan in this case presumably must include’

information similar to that required for Planned Development ("pP— .

D") zoning, since development under the Specific Plan would allow
a mix of uses analogous to a P-D District.! Such a development.
plam must include, jinter alia, a: plot plan for each building site
showing location of proposed buildings, all active or abandoned
wells, septic systems and irrigation lines, elevations and
perspective drawings of all proposed structures, a map of
existing and proposed topography and location of all trees, and
an economic feasibility report or market analysis. (Stanislaus
County Zoning Code, § 21.40.060.) A development plan would also
ordinarily include a detailed grading plan.

The Draft EIR indicates that the project proposes a Planned
Industrial ("PI") zoning for certain lands in the Phase 1
project. Prior to approval of a Planned Industrial zone, the
Applicant is required to submit a development plan that contains,

ia, a description of proposed uses and disclosure of any
chemicals used or wastes generated, a plot plan, circulation
system, elevations and perspective drawing, and landscaping plan.
(Stanislaus County Zoning Code, § 21.42.040.)

A tentative subdivision map would have to include, jnter
alia, topographical information showing elevations and contours,
location and size of all pipelines, existing irrigation and
drainage facilities, irrigation and drainage patterns, location
and character of existing or proposed utilities, width, location
and purpose of existing or proposed easements, location of all

' The failure of the Draft EIR to identify the standards
and criteria required for development plan approval in this case
is itself a defect in the analysis.
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trees proposed to remain, and soil and geoclogic reports.
(Stanislaus County Zoning Code, §§ 20.12.040 and 20.12.050.)
Additional information regardlng floodplain lines, street, canal
and easement widths, reserved lots and other data is requlred for
final subdivision maps. (Id., § 20.40.150.)

A Development Agreement may specify the density or intensity
of uses permitted for the project, the provisions for reservation
or dedication of land for public purposes, the timing and phasing
of development, provisions for affordable housing and so forth.
(Gov. Code § 65865.2) The nature and substance of these
provisions would be significant in assessing potential impacts,
mitigation measures and project alternatives.

The cancellation of contracts under the Williamson Act must
be considered according to the procedures and standards set forth
in the statute. (See Gov. Code §§ 51200 et seq.) The Board of
Supervisors must make a series of findings set forth in the Act
in order to approve a cancellation request. The County may alsoc
have additional policies relevant to the consideration of.
Williamson Act cancellations. The nature and timing of the
cancellation request, and the standards and criteria applicable
to the decision must be described in order to evaluate the

potential impacts and mitigation measures relevant to this aspect:

of the project.

The other approvals and entitlements necessary for the Phase
1 development that are mentiocned in general terms must also be .
clearly set forth. The nature, timing and standards relevant to
these approvals should be described.

We have identified the elements that should be included in a
description of the Phase 1 development project in some detail in
order to illustrate the serious deficiency in the project
description included in the Draft EIR. The Draft EIR contains
only a very general and abbreviated discussion of the Phase 1

development plan. This discussion falls far short of the kind of .

project description required for a project-level review of the
Phase 1 project.

The potential impacts of the construction and implementation
of the Phase 1 project cannot be adequately assessed without more
information regarding the development project. The lnformatlgn
contained in the final development plan, grading and subdivision
plans and development agreements is essential in order to
identify development impacts and evaluate mitigation measures and
alternatives.

J
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The EIR’s response to this comment may be that the detajiled
information included in final development plans, subdivision maps
and development agreements has not yet been prepared, and that.
the exact nature of the Williamson Act cancellation request and
other approvals and entitlements necessary for the project are
not yet known. If this is the case, however, then the Draft EIR
has incorrectly identified the analysis of the Phase 1
development as a "project-level" review. Without detailed
information regarding the development plans for the project, the
level of specificity, detail and resolution of issues required in
a project EIR is impossible. The analysis is more akin to a
program-level review of the Specific Plan land use element for
Phase 1 of the project.

This distinction between a project-level and program~level
review is not merely semantic, but establishes the legal
obligations for subsequent environmental review. On this point,
the Draft EIR states that "future project-specific environmental
studies will be provided" as preliminary development plans are
prepared for subsequent phases of the project. (Draft EIR, p. I-
2.) Presumably "envirommental studies" refers to a full EIR,
since projects within the scope of a program which has been the
subject of a programmatic EIR require separate project EIRs.
(Natural Resources Defense Council v. Morton (D.D.C. 1974) 288
F.Supp. 829; Natural Resources Defense Council v. Administrator
(D.D.C. 1978) 451 F.Supp. 1245.) 1In this case, a subsequent EIR
will also be required when approval of a detailed Phase 1
development plan is requested.

II. INADEQUATE DISCUSSION OF POTENTIAL ENVIRONMENTAL EFFECTS

A draft EIR must identify and focus on the potentially
significant effects of the proposed project. (14 CCR § 151286,
subd. (a).) This analysis must clearly identify and describe
both the direct apnd indirect impacts of the project. (Ibid.)

The EIR is required to consider direct and indirect impacts as
they are likely to occur both in the short-term and long-term.
(Ibid.) 1In this case, the Draft EIR fails to consider adequately
a wide range of potential impacts of the project.

A. General Plan Policies

The Draft EIR finds the project consistent with vir?ually
all stanislaus County General Plan policies that it considers,
despite a number of relatively ocbvious conflicts.

The report concludes that Land Use Police 11 requiring new
residential development to be adjacent to existing urban '
development is not applicable because Diablo Grande constitutes
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"remote development." (Draft EIR, p. IV-16.) Presumably the
Draft EIR means that Policy 11 is not intended to apply to an
independent "new town! projects. Even assuming this is true, as
discussed elsewhere in these comments, Diablo Grande would not
constitute a genuinely self-sufficient community, but is more
akin to a large golf-course/residential project. This is exactly
the type of remote residential development that Policy 11 was
intended to discourage.

The Draft EIR finds the project consistent with Land Use
Policy 16, requiring promotion of diversification and growth of
the local economy. (Draft EIR, pp. IV-16 - IV-17.) However,
unlike the nearby Lakeborough project and the Mountain House
project proposed for San Joaquin County, the present project does
not propose any industrial or other significant employment
generating land uses. As discussed in Dr. Weissman’s comments,
the project would seriously exacerbate an existing jobs/housing
imbalance in the County. The service demands and infrastructure
requirements of this essentially residential community may result
in a net loss to the local economy.

The Draft EIR also finds the project consistent with Land
Use Policies 22 and 23, requiring that new growth not exceed
public service and infrastructure capabilities and that new
development pay its fair share of cumulative impacts on the
circulation system. (Draft EIR, pp. IV-17 - IV-18.) 1In the
absence of a fiscal study and financing plan, the Draft EIR
simply has no basis to conclude that these policies will be met. -
As Dr. Weissman illustrates, it appears highly unlikely that the
project could support even its pro rata share of. the cost of
circulaticn system improvements. In the absence of further
studies, the EIR must find at least a potential for inconsistency
with these policies.

The Draft EIR also finds the project consistent with
Circulation Policy 1, requiring that adequate circulation
facilities be available to serve new development. (Draft EIR,
IV-18.) Again, the attached comments demonstrate that adequate
transportation facilities are unlikely to be available accerding
to the buildout schedule propecsed by the project.

The Draft EIR finds the project consistent with all but one
Conservation and Open Space Policy, including policies regarding
maintenance of all dedicated open space lands (Policy 1),
assurance of compatability between natural areas and development
(Policy 2), protecticn of sensitive wildlife habitat (Policy 3),
protection of groundwater aquifers (Policy 4), aveidance of urban
uses in areas designated "Agricultural" in the General Plan

11
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(Policy 10), and reduction of traffic congestion and air
polluticn (Policy 19). '

These findings appear inconsistent with the report’s own
conclusions elsewhere that the large residential estates would
lessen the value of the conservation lands and would be
incompatible with preservation of the open space value of these
lands. The findings are also inconsistent with the removal of
thousands of acres of potential endangered kit fox habitat and
biological corrideors. The pumping of groundwater beneath
agricultural lands for conveyance to a new remote urban community
should also be regarding as at least potentially inconsistent
with Policy 4. The fact that the project site would be
redesignated from agriculture to urban uses also does not avoid
the conflict with Policy 10. Such an interpretation would render
the palicy meaningless. Finally, the traffic and air pollution
impacts of the project discussed elsewhere in these comments make
the project at least potentially inconsistent with Policy 19.

The Draft EIR also finds the project consistent with all
Safety Policies (Draft EIR, p. IV=-23), but fails to address the
potential public health impacts from emissions from the nearby
Waste-to-Energy facility. In addition, the report fails to
consider-at all the consistency of the project with Housing
Element policies. This could be a significant oversight given
the failure of the project to provide any meaningful affordable
housing opportunities.

B. Williamson Act Cancellations

As discussed inm more detail in Dr. Weissman’s comments, the
Draft EIR fails to examine the potential impacts of the proposed
Williamson Act cancellations. In order to approve a request for
cancellation, the Board of Supervisors will have to consider
whether the cancellation is likely to result in the removal of
adjacent lands from agricultural use, whether the cancellation is
for an alternative use that is consistent with the County General
Plan, whether the cancellation will result in discontiguous
patterns of urban development, and whether proximate non-
contracted land is available and suitable for the propeosed use.
(Gov. Code § 51282.) None of these issues is analyzed in the
Draft EIR. )

C. Responsible Agency Approvals

The Draft EIR also indicates that it is intended to serve as
a project-level EIR for Phase. 1, and would therefore be used by
other agencies and approving bodies in granting entitlements for
the project. However, the potential effects of the project in

—t
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relationship to these other approvals are not discussed. As a
result, this EIR could not serve as the envircnmental
documentation to support project approvals by Responsible
Agencies.

For example, the Draft EIR indicates that the project will
require certain unspecified approvals by LAFCO. LAFCO is
required to exercise its powers so as to provide for planned,
well-ordered, efficient urban development patterns, and to
discourage urban sprawl and encourage the orderly growth and
development of local government agencies. (Gov. Code §§ 56300
and 56301.) 1In acting on proposals for changes of organization,
LAFCO is required to consider the effect of the proposal on the
cost and adequacy of services and controls in the area and in
adjacent areas, the effect on mutual social and economic
interests, and on the local government structure of the county,
the conformity of the proposal and its effects with LAFCO
policies on providing planned, orderly, efficient patterns of
urban development, service provision, and the conversion of open
space and agricultural lands, the conformity of the proposal with
local agency spheres of influence, and other factors. (See GoOV.
Code § 56841.)

If this EIR is to serve as environmental documentation in
LAFCO proceedings related to the Phase 1 project, then the report
must discuss the impact of the project on the policies and ~
factors that LAFCO is legally-mandated to consider. The
following is just some of the information that should be
included: 1) clear delineation of all existing boundaries and

adopted spheres of influence for all cities, special districts or

other agencies potentially affected by the project; 2)
identification of all required changes of organization and :
reorganizations required by the project (e.g., special district
formation, annexations, detachments, sphere of influence
amendments, etc.); and 3) discussion of the affect of the
proposal on the cost and adequacy of services in the project
area, in adjacent areas and in the service areas of all affected
service providers. '

Tn addition to LAFCO, the Army Corps of Engineers may have
to issue a permit under section 404 of the Clean Water Act
because of the creek and wetland impacts associated with the '
project, the CDFG may have to issue a streambed alteration permit
for the creek work, the United States Fish & Wildlife Service

("USFSW") may have to authorize a "taking" of endangered species
under the Endangered Species Act, and so on.

As Lead Agency, the County is required to address the
wetlands, endangered species and other issues in this EIR; it

e
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cannot rely on subsequent permitting agencies to evaluate these
issues. An EIR may not refuse to consider pPotential impacts on
the ground that responsible agencies with subsequent permitting
responsibility are empowered to address impacts. (Citizens for
Quality Growth v. City of Mount Shasta, (1988) 198 Cal.App.3d
433, 443, fn. 8 (243 cal.rptr. TET] ) Deferring assessment of
these impacts also violates CEQA’s requirement that environmental
review occur at the earliest feasible time (14 CCR § 15004, subd.
(b)), and is inconsistent with the County’s obligation to conduct
a4 comprehensive environmental evaluation of the Project. (See
Sundstrom v. County of Mendocino, (1988) 202 Cal.App.3d 296, 308-
309 (248 cal.Rptr. 352) and Oro Fino Gold Mining Corporation v.
County of El Dorado (1890) 225 Cal.App.3d 872, 884-885 [274
Cal.Rptr. 720.)

D. Off-site water Facilities

The Draft EIR also fails to address adequately the potential
impacts of the off-site facilities necessary to provide potable
water to the project. As discussed above, the court in Santiago
County Water District v. county of Orange, supra, 118 Cal.App.3d
818, expressly held that off-site water storage, pumping and

considered an integral part of the Project. Accordingly, the
environmental effects of such facilities must be addressed in the

The Draft EIR. fails to examine the potential for the
Proposed offsite groundwater*pumping to adversely affect the

impacts, in relation to County policies regarding the protection
of groundwater resources, preservation of agricultural land uses
and the potential for subsidence. The Draft EIR should also
discuss the Particular pPumping requirements and aquifer levels at
issue here, the precise location of Pumping facilities and
Pipeline routes, and the potential impacts associated with these

facilities.

The Draft EIR also improperly defers any consideration of
the proposed Madera County facilities or yuba County diversicns
being considered by the Applicant to address the long-term water
needs of the project. The Draft EIR acknowledges that
development of these off-site facilities may have significant
impacts, but declined to consider them on the ground that the
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facilities are only in the conceptual stage and impact assessment
would be too speculative. However, "wlhile foreseeing the
unforeseeable is not possible, an agency must use its best
efforts to find out and disclose all that it reasonably can."

(14 CCR § 15144.) A lead agency may abandon discussion of a
potential impact only if it finds, "after thorough
investigation," that the particular impact is too speculative for
evaluation. (14 CCR § 15145.)

E. Endangered Species

The Draft EIR also fails to adequately address potential
impacts on the endangered San Joaquin kit fox. The federal
Endangered Species Act, 16 U.s.c. section 1531 et seq., strictly
prohibits the "taking" of any endangered species. (16 UeS.Ce '§
1538 (a) (1) (B) ; Tennessee valley Authority v. Hill (1978) 437 U.S.
153 (98 S.Ct. 2279].) wpraking” means to "harass, harm, pursue,
hunt, wound . . . or attempt to engage in any such conduct." (16
U.S.C. § 1532(14).) "(H]arm includes not only direct physical
injury, but also injury caused py impairment of essential
pehavior patterns via habitat modification that can have '
significant and permanent effects on a listed species." (Palila
v. Hawail Dept. of Land & Natural Resources (9th cir. 1988) 852
F.2d 1106, 1108.)

The proposed project would destroy thousands of acres of
suitable kit fox habitat and potential dens in an area that is
within the mapped range of the species. The Draft EIR concludes.
+hat the kit fox is likely to be present on the project site.
(Dratt EIR, P- -115.) However, as Dr. Weissman’s comments
indicate, the incomplete and inadeguate surveys +hat serve as the
basis for the EIR’s analysis are likely to significantly
understate the potential occurrence of the kit fox on the project
site.

The destruction of potential habitat and dens is precisely
the kind of harm prohibited by the Endangered Species Act. In
the absence of mitigation formally approved by the USFWS, the
proposed project would not be allowed to proceed.

Permits may be obtained under the Act only under limited
circumstances. Private parties must obtain a permit based on a
Habitat Conservation Plan ("HCP") that is acceptable to the
Secretary of the Interior. (Section 10, Endangered Species Act,
16 U.S.C. § 1539.) An HCP must specify the impact of the
proposed taking of the endangered species, the mitigation
proposed and the funding for such mitigation, why alternatives
have not been utilized and any other information required by the
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Secretary. Unless the Secretary approves the HCP and issues a
permit, the project may not go forward.

If the Army Corps of Engineers is required to issue a f£ill
permit under section 404 of the Clear Water Act and the £fill
activity may affect the endangered species, then the Corps is
required to consult with the USFWS under Section 7 of the
Endangered Species Act in lieu of the Section 10 Process. If
Section 7 consultation is initiated, the USFws will prepare a
biclogical assessment:. The project will be allowed to pProceed
only if the USFWS determines that the project, as mitigated, is
not likely to jeopardize the continued existence of the kit fox.
(Section 7, Endangered Species Act, 16 U.s.C. § 1536.)

proceed under the Act. It does not describe where mitigation
habitat might be found. All of these issues must be addressed.

F. Construction Workforce Impacts

The Draft EIR indicates that the project would create :
construction employment opportunities through Project buildout in
2005. (Draft EIR, IV-24.) The report also claims that "project-
dependent construction economic activity (including construction
jobs) would be region based, and may be considered a short-
term economic benefit of the Project." (Ibid emphasis added.)

The Draft EIR provides no explanation or support for this
assertion.

In recent years, contractors building large residential and
industrial projects have in a number of Cases obtained their
construction workforce by recruiting workers from low-wage states
cutside of California. This pPractice has two consequences: 1) it
results in an influx of temporary, transient workers and their
families into an area and increases demands on schools, health
and welfare and other public Services; and 2) it reduces .the
employment and economic benefits to local communities.

(Pawoy) N
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The EIR should address the potential for construction
workforce impacts related to the project and should develop
appropriate local-hire requirements or other appropriate
mitigation.

G. Other Issues not Adequately Addressed

- Dr. Weissman’s comments address most of the issues discussed
in this section in greater detail. In addition, her comments
identify a number of other potential effects of the project that
are not adequately addressed. These additional issues include:
jobs/housing balance; housing affordability; impacts on
agricultural lands and agricultural operations; fiscal impacts;
public service and infrastructure availability and financing;
school impacts; traffic and transportation system effects; school
impacts; vegetation and wildlife impacts; and air quality
effects. '

H. General Deficiencies in the Analysis

In addition to the inadequate analysis. of the specific
issues discussed above, the assessment of impacts. suffers from at
least two deficiencies which undermine the analysis. as a whole.
The first is the report’s unsupported assumption that the:
proposed community would attract substantial numbers of retirees
and seasonal residents. As discussed in Dr. Weissman'’s comments,
this assumption substantially reduces the significance of a
number of potential impacts of the project.

Since there is no assurance that the project will in fact
attract the profile of residents indicated by the Applicant, the
EIR must identify a reasonable "worst case” analysis of project
impacts assuming demographics that would be typical of projects
in the region. CEQA requires that "significant effects be -
discussed with emphasis in proportion their severity and
probability of occurrence.”" (14 CCR § 15143.) In this case, the
Draft EIR has not demonstrated that the more severe impacts of a
non-retirement community will not occur.

The second general problem with the impact analysis is its
failure to clearly identify which impacts are considered to be
significant. "The determination of significance is one of the
key decisions in the CEQA process." (See Discussicn following 14
CCR § 15064.) It is this determination that imposes an
obligation on the lead agency to require mitigation measures or
changes in the project to mitigate or avoid the identified
effects. (14 CCR § 15064.) The determination of significance
also requires the lead agency to make certain mandatory findings

i entified, including findings that

(Do N
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appropriate mitigation measures or changes in the project have
been adopted, or that overriding considerations suppert approval
despita the significant effect. (Ibid.)

Using the vegetation and wildlife section as an example, the
Draft EIR concludes that the project would allow continued
livestock grazing in the Conservation Areas which would reduce
habitat value, would allow Public access into areas of high
wildlife value, would build access roadwvays along creeks that
would increase the number of road-kills, would introduce exotic
plants that could disperse and competas with native plants, would
introduce dogs and cats that would cause predation of wildlife
species, would introduce fertilizers, herbicides and pesticides
that could adversely affect wildlife species, would introdice
trails into areas that may support plant species of special
concern, could result in habitat loss or disruption of movement
corridors for the San Joaquin kit fox and other species, would
result in the loss of blue oak woodland and so on. (Draft EIR
PP. IV-122 - IV-124.)

Are these impacts and potential impacts significant? In not
one of these cases is the significance of the impact indicated.
As a result, the decision-maker has no way  of determining whether
mitigation or project changes are required or whether mandatory
findings must be made. This defect is present throughout the
analysis. g

III. INADEQUATE IDENTIFICATION AND EVALUATION OF MITIGATION
MEASURES :

The courts have recognized that the consideration of
mitigation measures is at the heart of the EIR process. It is at
this juncture that the lead agency makes the critical
determinations regarding the measures available to avoid or
lessen the significance of project impacts. In order to ensure
that project impacts are genuinely addressed, CEQA requires that
specific feasible, effective and enforceable mitigation measures
be identified for each significant impact, and that all
uncertainties regarding the mitigation of impacts be resolved in
the EIR.

In the present case, there has been a wholesale failure to
comply with CEQA requirements regarding the consideration of
mitigation measures. As a result, the EIR provides no assurance
that the significant effects of the project will be avoided or
reduced in significance. This deficiency in the CEQA analysis is
profoundly important in the context of this EIR, given the number
of potentially significant effects of the project. 1In view of
the EIR’s inadequate treatment of this issue, the legal

(nuoy) B
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requirements for the consideration of mitigation measures are set
forth below in some detail.

Before approving a project for which one or more significant
effects has been identified, the lead agency must find for each
significant effect: 1) that measures have been required which
mitigate or avoid the impact; 2) that the agency lacks
jurisdiction to require the mitigation but that another agency
has such aut